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1. There is no distinction as to the parties, between public and private 
acts not recorded, in relation to the title to slaves. Between the parties 
to a contract, an act under private signature has the same force and effect 
as a notarial act. They differ as to the mode of proof. 

Bradford’s Heirs vs. Clark, 


ACTION. 


1. In a petitory action, when the plaintiffs fail to show title in themselves, 
it will not be deemed necessary to inquire into the validity of the proceed- 
ings in pursuance of which the property was sold to the defendant. 

Vidal’s Heirs vs. Duplantier, 


2. In a petitory action, the plaintiff cannot recover any part of the land 
in the possession of the defendant, which is covered by the defendant’s title, 
and is not shown to be embraced within the limits of the patent under which 
thie pilninihall Holey oo ooo cso cce ins cacdatueenccecsnaceseecscue Bowman vs. Flower, 


3. In an action against A for a fort and B on a contract, it is not a joint 
action, although both parties were brought before the court at once in the 
GOO WUNGi ecco xc cactvuctusccccacecaduschesade Regillo & Bryan ys. Lorente et als. 


4. In a possessory action the parties are precluded from going into an 
inquiry of title ; and the defendant will not even be permitted to show that 
the disputed premises is a public place or port destined to public use. 

Depassau vs. Winter et als. 


5. When the evidence shows that the locus in quo does not cover the high 
road, a street, levee, or tow-path, and is consequently subject to private 
ownership, whether the plaintiff be the real owner or not; or whether the 
premises in dispute be public or appropriated absolutely to public uses, are 
questions not permitted by law in possessory actionS..............seceececesees 
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6. In an action of revendication to recover a slave, parole evidence is 


inadmissible, in order to make out plaintiff’s title, to show that the slave 
was inventoried as part of their ancestor’s estate by direction of defendant, 
who claims him by a written title from said ancestor. 


Bradford’s Heirs vs. Clark, 


7. An action of rescission for lesion beyond moiety, does not lie in relation 
OR vvictsisivvisiinniieswsedicnns meeeeeuasls sioesrnlesccieeiedactes 

8. In a possessory action, where the defendant alleges in his answer that 
he purchased the disputed premises from the government of the United 
States, and assumes to call on it to warrant his possession, the court will 
disregard this part of the answer, and all the evidence that goes to establish 
or invalidate titles on both sides......... ...eceesceseeecscesses 2 homas vs. Baillo, 

9. The strict and legal inquiry in a possessory action is, “was the 
plaintiff the actual possessor, as alleged by him, and did the defendant 
disturb him and take possession.”’...........600 ceseeeeeescecesees dsscweyeua re 

10. In a possessory action, when the judgment describes the contested 
premises with sufficient accuracy to enable the sheriff to execute a writ of 
possession, accompanied with a copy of the judgment, without exercising 
a dangerous discretion, the judgment will not be disturbed..................+. . 

11. But in a possessory action, when the premises in contest are so 
vaguely described in the pleadings that they cannot be designated with any 
certainty, and the verdict and judgment are general, “that the plaintiff 
recover the possession of the land sued for,” they will be set aside as being 
too vague, and the case remanded......... idvae aieeaSeeeeess . Williams vs. Kelso, 


AFFIDAVIT. 


1. An affidavit setting forth that certain depositions taken in another suit, 
to which the plaintiff was a party, but not between the same parties, is 
insufficient to obtain a new trial,on the ground of newly discovered 
CVIGENCE......0..eceeeecreees coeveccsccees aneeiihiae puneessonen ved Ingram vs. Croft, 

2. Where a person swears, “ to the best of his knowledge and belief,” it is 
sufficient, and the addition of this qualification does not detract from the 
strength of the oath...............ccccsescesere ..eeStoker vs. Leavenworth et al., 

3. No affidavit to disprove the allegation for the removal of a cause to 
the United States District Court, will be admitted............... stlevaesiocess es 


AMENDMENT. 


1. Amendment correcting an error in the petition, by describing certain 
timbers in a house frame to be poplar instead of walnut, as originally stated, 
does not require an ansWel..,.........+..0+ Spoils vs. Lange & Longuepe, 
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AMICABLE COMPOUNDERS. 


1. In cases submitted to referees, without granting them the power to act 
as amicable compounders, the court may revise and rectify any errors 
contained in the award rendered Dig thkeiaes cae, i, ek - Davis vs. Leeds, 471 


2. When a cause is submitted to referees, with power to act as amicable 
compounders, their award, rendered in pursuance of the submission, and 
made in relation to the matters actually referred to them, is without 
amendment, revision or appeal. ...............cccceceeee errr POE ac ee 1b. 


3. The award of amicable compounders, which has no relation to the 
matters in dispute submitted to them, is absolutely null and void; and when 
their acts show dishonesty, gross misconduct, want of due regard to well 
settled principles, or extreme partiality in rendering their award, these will 
be good grounds for setting it aside.................cecccseeeccuccsccceses stiveauuess ib. 

4. Amicable compounders are not required to determine according to 
strictness of law, but are authorised to abate something of this strictness in 
favor of natural equity................0.005 oteseeeeeeeeeesees Miegedvesnecexinanaseteds 2b. 

5. The approval and formalities required in the homologation of an 
award, are only intended to make it executory, and not for, the purpose of 
Ql GXAMUNALION OF 1S METIS... . os ccececessssccccscncaeMMeaas ooceceubcecscsaecs ib. 

6. The law providing for submitting causes to amicable compounders, 
whose award, if not impeached, is not subject to revision by the courts, is 
NOE WNGONSEUEONAl, .. «<< 5555 s<aec.acaeundessaeceseusicepeesecsacasceastoseeces ssaetecte Oy 


APPEAL. 


1. Where an appeal was taken from a parish in the Fourth Judicial 
District to the Eastern District of the Supreme Court at New-Orleans, and 
made returnable on the first Monday in January, when there was time to 
have returned it to the November term preceding: On motion of the 
appellee, the appeal was dismissed, as being irregularly taken. 

Murphy vs. Bezout, 14 

2. An agreement of the appellee endorsed on the record, that the cause 
be postponed to the next term for trial, does not amount to a waiver of his 
exception to the irregularity of the appeal..................seeee sees vee esecee 1B. 14- 

3. In an appeal where security is given merely and expressly for costs, 
the execution of the judgment below is not suspended thereby ; it is not a 
suspensive but merely a devolutive appeal. 

Grounz et als. f. p.c. vs. Abat’s Executors, 17 

4. An injunction bond given at the inception of the suit, cannot be 
cumulated with the appeal bond given in the same suit on the appeal........ ib. 
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5. A citation of appeal issuing without the seal of the court from 


whence it issued, is not sufficient, and the appeal will be dismissed. 
Campbell, Ritchie & Co. vs. Karr, 
6. The signature of the clerk to the writ of citation is incomplete 


without the signature of the court, which makes it evidence...............+ 
7. Without a sufficient citation in the first instance, the appellate court 
cannot take cognizance of a case, and must dismiss it.............ssseeseeeee . 


8. Where the wife was sued as heir, together with her husband, and the 
citation of appeal is directed to her alone, and only served on the 
husband: Held to be insufficient, and the appeal dismissed for want of legal 
sti tege hp eieaineicnaenaenctanielouenuiline snncastniah Lanoue vs. Read et als. 


9. Where the record is not filed in the Supreme Court on the return day 
thereof, and no application is made to the court for leave to file it after 
that day, the appeal will be dismissed on motion............ Pond vs. Horton, 


10. The service of citation without the petition of appeal, is defective and 
insufficient. The Code of Practice, articles 581-2, expressly require the 
CTE BU ne accnerccmninnsessrmnanvaneietos Taliaferro vs. King et als. 


11. When the service of the process of appeal is defective and insufficient, 
the appeal will be dismissed on motion of the appellee...................0e000 


12. Where two judgments are rendered in the same case, and the last is 
appealed from and decided to be a nullity, the right of appeal on the first 
judgment is suspended until the decision takes place, and an appeal may be 
taken within a year from that period, although more than a year has 
elapsed since signing the judgment appealed from. 

Flint, Syndic vs. Cuny et al. 

13. Where an appeal bond is executed for one-half more than the amount 
of the judgment appealed from, and filed within ten days after the rendition 
of such judgment, the appeal is suspensive as Well as devolutive. 


70 


ab. 


ab. 


112 


176 


361 


1b. 


379 


Bridge & Vose vs. Merle & Co. 446 


14. The jurisdiction of the appellate court attaches, as soon as the appeal 
bond is filed, and the court a qua has no longer authority to take any steps in 
the case, except such as are necessary to transmit and bring up the record. 


15. An appeal must be made returnable within the next term of the 
Supreme Court, if there be time to cite the appellee; if not, then to the 
subsequent term thereafter ; but the judge a quo cannot, by a second order, 
extend the return day of the appeal, on the ground that the first day fixed 
is not a SOTA «.000- ov veeveceeneses siebewae siete sceacsgemessecsecess BECCOOCCULECET 


16. When the term to which a cause is made returnable fails, the 
appellant may well file the transcript at the next term, within the three 
judicial days after the return day; but the citation must be regular to the 
return day, and the service in due time........... ovenves senesee eneconennns suennee 


ab. 


ab. 


ib. 
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17. The Supreme Court, in its discretion, will refuse damages as for a 


frivolous appeal, even when the grounds of defence are untenable, and 
when the principles upon which they rest, have been settled by previous 
ores in iecinviminnicinisabintenbin amie Barbarin vs. Daniels, 479 


- 


18. When the record furnishes no point, on which the appellant could 
reasonably hope to obtain the reversal of the judgment on appeal, it will be 
affirmed, with ten per cent. damages and costs.............. Menard vs. Cox, 167 


19. The service of citation of appeal, on the attorney at law of the 
appellees, when it is admitted the latter are residents of the parish where 
suit is brought, is illegal, and the appeal will be dismissed. 
Petit et als. vs. Drang, 483 
20. Where the judgment appealed from is not signed, the appeal will be 
SR Wa CR sissies axiteonarnasnscssitadansen Wright vs. M‘Nair et als. 512 
21. The certificate of the clerk, that the record contains “a true copy of 
all the proceedings, as well as of all the documents filed in the suit,” is 
insufficient to enable the court to examine the case on its merits, and the 
appeal will be dismissed................csscseesseeceeees Police Jury vs. Menard, 537 


22. When the judgment of the court a qua is amended on appeal, 
although both parties asked and obtained an alteration, the appellee will 
be required to pay costs in both courts............... -Hilligsberg vs. Holmes. 565 


23. Where there is no good and substantial cause for an appeal, it will 
be considered as frivolous and taken for delay. In such cases, the judg- 
ment appealed from will be affirmed, with ten per cent. damages. 
Chalaron vs. Vanee, 571 


APPELLANT AND APPELLEE. 


1. The appellee may ask for an amendment of his judgment on the day 
preceding the hearing of the case, or at any time before it is called for trial. 
The circumstance of the hearing and trial coming on soon afterwards 
without opposition, cannot deprive the appellee of his right to the amend- 
ment asked for in due time............. Greenfield vs. Manning & Wife et als., 56 

2. According to the 883d article of the Code of Practice, the appellant 
has three days grace, within which to file the record, after the return day of 
the appeal, or on cause shown within this period, he may obtain further 
time to bring it Up.........2...c.sccccccccscssesceceeces Griffith et al. vs. Miner, 344 

3. The three days, after the expiration of which the appellee is entitled 
to the clerk’s certificate to that effect, if the record is not filed or cause 
shown, are days of grace, within which the applicant must file the record or 
show cause to the contrary............ a teeseeseereseeeseseeeseseesesssecsonseseeseese ab. 

4. After the expiration of the three days of grace, if the record be not 
filed or cause shown, the appellee has three alternatives: he may obtain the 
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clerk’s certificate and proceed to the execution of his judgment, or he may — t 
file the record and have judgment affirmed, and lastly have the appeal 
LIAM II. G58 8568S IS oc ewskescienast- qeu¥bayeecceseees Griffith et al. vs. Miner, 344 





of the three days of grace, and without showing cause, if the appellee has 
not availed himself of any of the alternatives allowed him within the 


3 
| 5. But the appellant may bring up and file the record after the expiration 
L Ne iii cetiicin ence scnsicrscensbinreriiimenepnevavesaaes bpaesestanneines ceseeee 00, 


ATTORNEY AT LAW. 


1, An attorney at law, who has obtained a judgment for his client, is not 
thereby authorised to receive a note and mortgage in satisfaction of said 
MMA MDOT ic scesSeiis coc vewstiestabwessccsseseee Greenwell & Wife vs. Roberts et als. 63 

2. Anote and mortgage executed for the purpose of discharging a certain 
judgment, and made to the attorney of the plaintiff in the judgment, who 
shows no special authority to receive them in discharge thereof, will be 
declared illegal and null...... .......... iiuuatiseeiesscimcesveseneesescs tages tesco hanes ab. 

3. An attorney at law who receives, or is to receive a per centage on the 
amount of money he recovers, or a stipulated fee, is a competent witness to 
testify in his client’s cause, and is not thereby disqualified on the score of 
interest, when that interest consists in his honorarium. 


j W. & D. Flower vs. O’Conner, 198 
4. Attorneys at law are not inhibited from stipulating for a commission | ’ 
or per centage on collections made by them, and such bargains do not : 
disqualify them from testifying........... AA nAiubeb MieMeNsiRaieneNecneiR enocssee ab. 


ATTORNEY IN FACT.—sere manpare. 


ASSIGNMENT AND TRANSFER. 


1. Where a person assigns and transfers a surety debt, for a consideration 
expressed therein, subrogating his assignee to all his rights, and authorising 
him to recover the debt by all legal means: Held, that a discharge given 
by the assignee to the debtor, in pursuance of the assignment, was valid - @ 
against the assignor and his vendee, even when the debt was not novated ; 


by the assignment, and never paid to the assignee. 
Andrus et als. vs. Chretien, 318 





“AUCTIONEER. 


1. It is the duty of auctioneers to receive the conditions of saie in 
writing, from the vendor, and to read and proclaim them ina loud and - 
audible voice to the by-standers, and invite bids in conformity therewith. 4 

; Hawkins vs. Brown et als. 7 
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BAIL. 
1. Where a surrender is made of the accused, into the custody of the 
law, even after forfeiture has been entered, and the State avails itself of it 
by trying the criminal, the bail are entitled to be discharged. ; 
' State vs. Hay et als. 78 
2. When the principal is tried and acquitted, before judgment for the 
recovery of the forfeited penalty or failure to appear at the first term, the 
bail will be discharged. .............csccecesecseesseecs dunhedhcdeonscena Riiatacsccosss "Oe 


BANK DIRECTORS. 


1. The board of directors of the Commercial Bank of New-Orleans is 
required, by its charter, to consist of thirteen members, eleven to be chosen 
by the ordinary stockholders and two by the City Council, the city also 
being a stockholder: Held, that according to the charter there is no distinc- 
tion amongst the directors in the board of which they are all members. : 
Prieur & Labatut vs. President and Directors of the Commercial Bank, 509 
2. When certain directors of a bank are refused by the majority to exer- 
cise the rights in the board appertaining to their office as directors, the 
court will award a mandamus commanding that the prohibited directors be 
restored the exercise of their rights............scssecesseseeees pins tacenvnedegaie - 4. 


BANK CHECK. 


1. Where the cashier of a bank refuses to pay a check for want of funds 
of the drawer, but at the same time advances the money to the bearer, it 
will be presumed the cashier paid his own money as a loan, which will 
authorise him to recover, in a personal action in his own name, against the 
Ri cin ccnsccscinresesernsneniens aos nipnninn sitet Menard vs. Cox, 167 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Accordjng to the act of the legislature, passed the 13th March, 1827, 
concerning protests of bills and notes, whenever the notary certifies that, after 
diligent inquiry for the residence of the party intended to be*charged by 
notice, he is unable to find it, and has lodged the notice in the nearest post 
oftice, addressed to him at the place where the contract was made, it is 
deemed equivalent to personal notice.............. Preston vs. Daysson et als. 7 

2 The holder of a bill or note ought not to avail himself of the igno- 
rance of the notary as to the residence of the endorsers, in giving them 
notice of protest ; if he knows, he must disclose their residence, or his neglect 
will discharge the endorsers.............cecccsccssseecersceeererecesscecesece coscece 8D. 
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3. Error and want of consideration in executing a note, and a mortgage 


to secure it, are sufficient causes and grounds on which to sustain an injunc- 
tion against an order of seizure and sale on such note and mortgage. 
Geenwell and Wife vs. Roberts et als. 


4. The consideration of a note and mortgage, and the fact charged that 
they were executed in error, may be inquired into in an injunction to stay 
an order of seizure and sale; and if true, this summary proceeding will be 
declared illegal and the injunction perpetuated................. penceaeaee genet 


5. The possession of a joint note by one of the drawers, with a receipt 
of payment by the holder or possessor endorsed on it by the person entitled 
to receive it, is prima facie evidence of the liability of the other drawer to 
refund one-half of the mote............sssccescssceecseseecsees Ingram vs. Croft, 


6. The rule that an acceptor of a bill is bound to show, not only the 
drawing and acceptance of the bill and its payment, but that it was put in 
circulation after acceptance, and that the drawer had no funds in his hands, 
applies only to cases where the acceptor declares upon a bill of exchange 
against the drawer...... Reaneccecwele te apeaceors Bell vs. Norwood, Administrator, 


7. In an action on an account current, founded on a long course of 
commercial transactions between the parties, in which payments are charged 
for sums paid to take up drafts or bills accepted by the plaintiff, the 
possession of the draft by the acceptor is prima facie evidence of the 
payments charged in the account, and may be given in evidence in support 
of items in the general account..............ccecescceseeeees Seok cvsessccewas sees 


8. Where the day of payment of a note is past, at the time of its transfer, 
it is a sufficient warning to whoever receives it, that the maker may have 
some just reason to withhold payment, as he has a right to any equitable 
defence after the transfer, which he might have successfully urged before. 

Burroughs vs. Nettles, 


9. A note payable on demand, may be sued on immediately or pleaded 
in compensation...............sceeeeeees ag ease eRe Seseecasenccees Siege cepeenwaserecncne 


10. Where the payee of a prommissory note payable to order, transfers 
it in writing on the back of the instrument for twenty per cent. discount, it 
will be considered a sale, not an endorsement, at the risk of the purchaser ; 
and such a contract is aleatory and not usurious. 

Romero et als. vs. Segura, 


11. The holder of a promissory note payable to order, and endorsed in 
blank by the payee, is entitled to recover on it; it being in the nature of a 
note payable to bearer...........ceccssccccsscscceeee eoresnesseoes Walsh vs. Wells, 


12. An erased credit on a note in possession of the creditor, is not conclu- 
sive proof of payment, but may be repelled by other proofs or presumptions, 
to show it was endorsed on the note erroneously........ Benson vs. Mathews, 356 


63 


ab. 


82 


95 


ab. 


113 


ab- 


307 


337 
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13. The moment a bill of exchange is endorsed by the payee to a part- 
nership firm, it becomes the joint property of all the partners. 
Stevenson vs. Shields, 433 


14. When the original payee isin possession of a note, on which his name 
is endorsed in blank, no proof of a re-transfer is necessary to enable the 
holder to recover............csecees datauianenvacceuedndatadd Barbarin vs. Daniels, 479 


15. Where the maker of a note died on the last day of grace, the notary, 
on calling at his domicil, being informed of his death, protested the note for. 
non-payment, and notified the endorser thereof: Held, that there was not a 
proper demand of payment sufficient to bind the endorser. 
Toby vs. Maurian, 493 


16. Demand must be made on the maker of a bill or note, or on his heirs 
or legal representatives, if he be dead, or the impossibility of making any 
demand must be shown, before a recovery can be had of the endorser....... ib. 


17. The endorser of a note is not entitled to reiief, on the ground of 
error or fraud, because the previous endorsement is a forgery committed by 
the drawer, unless he shows that such error was caused by the plaintiff, or 
that he participated in the fraud............. 0... acaseaauaas “Olivier vs. Andry, 496 


18. Whether the endorsement of a note was made for the accommodation 
of the drawer, or taken in the regular course of business, the holder can 
look to his immediate endorser, even if the endorsement preceding it is 
@ forgery. ........s.0. BE eo ERECT LECT sisleaunclaacsecseccadaeunene sketieynece . 46. 
19. Every endorsement is essentially an original contract, equivalent to 
drawing a bill in favor of the holder, on the acceptor or obligor.............. 1b. 


20. A note given in part payment of a contract for erecting certain 
buildings, secured by a mortgage on the ground, is negotiable, and it 
is no defence against it, either in the hands of the original or subsequent 
holder, that the buildings were not completed according to contract, 
Chalaron vs. Vance, 571 


21. The paraph of the notary ne varietur on a negotiable note, does not 
in any manner change the nature of its negotiability.................. atceasae - 6. 


COLORED PERSONS. 


i. Where colored persons have been treated with as free, in a certain 
transaction-or compromise, their freedom cannot afterwards be questioned 
by the other party with a view of avoiding the contract, on the ground that 
they were slaves; much less for the purpose of depriving them of the 
common privilege of all parties to a contract, that of contesting its validity 
on the score of error and fraud. 
Grounz et als., f. p. c. vs. Abal’s Executor, 17 


77 
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COMMISSIONS. 


1. Where creditors agree to allow a syndic five per cent. commission, on 
the real amount he may have in his hands in the course of his administra- 
tion, he is only entitled to a commission on the amount of the moneys 
actually received by him, and not on the amount of notes or property which 
came into his hands,............ eoee Prudhomme, Curatrix vs. Vienne’s Estate, 


2, By the act of 1817, the commission of syndics cannot exceed five per 
cent.; and if the first syndic is allowed full commissions on the pro- 
perty which came into his hands, his successor to whom it is delivered for 
final distribution, would be entitled to nothing. ..................008+ eeecsees see 


3. The 1676th article of the La. Code, relates only to executors, and 
restricts their commission to two and a half per cént. on the amount of the 
inventory, when they have had seizin of the whole estate. ...............000. ‘ 


4, Where the plaintiff has been allowed two hundred and fifty dollars, as 

a referee to adjust the accounts of an estate, he cannot recover of the 

syndic a commission on the amount of the estate so adjusted, when there is 
no evidence of any extraordinary services having been rendered by him. 

Powell vs. Sinnott, 


COMMUNITY. 


1. Property which belongs to the matrimonial community of acquests and 
gains, may be seized and sold for the debts of the surviving partner, after 
the dissolution of the marriage, so far as the interest or one undivided half 
of the survivor is concerned, when no proceedings are had before the levy 
or seizure to make partition among the heirs.,.....Cooney’s Heirs vs. Clark, 


2..A community of acquests and gains, as such, ceases to exist at the 
moment of the death of one of the partners, with all the legal effects 
resulting from it. Each party is seized of one undivided half of the 
property composing the mass; and the surviving party cannot alienate the 
share not belonging to them............. Soeeeeee Broussard vs. Bernard et als., 


3. If the survivor of a community of acquests and gains continues to 
administer it without provoking a partition, and is tacitly permitted to enjoy 
the common estate, he will be considered, except in cases where he may 
have a legal usufruct, as intermeddling, and his responsibilities will be thuse 
OE eee eens Gener. 20.2605 osesieesesensestvscsvesecscses esses pasebebeosbessteseeeeees 


4. Property purchased by the husband after the dissolution of the commu- 
nity, by the death of his wife, becomes his sole property; but he is 
accountable for one half of the net revenues derived from the common 
property, after the death of his wife, and up to the time of making the 
TMI esas secsuisWecisossendevedessucenswina see deel tare sessed slssvesetensss aissueeaigelcoae eee 





362 


1b. 


1b. 


450 


156 


216 


ib. 
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COMPENSATION. 


1. A claim on a commercial firm, cannot be pleaded in compensation or 
set off to a demand by one of the partners against the defendant. 
Walsh vs. Wells, 


2. Evidence of a claim in compensation and reconvention, will be 
rejected when the demand is not equally liquidated with the claim of the 
SO viiiniec natn tana seus tcntinevistiniiiciesmnmmainialaia Fagot et als. vs. Porche, 


3. The liquidation of a partnership claim cannot be pleaded in compen- 
sation or reconvention, against a demand on a note of hand 


4. The absence of all connexion between two demands, is an insurmount- 
able objection to a demand in compensation or reconvention............+s00++« 


CONTRACTS. 


1. Where a contract is entered into while the party was a femme covert, 
and some act is done by her after she became a femme sole, by which she 
ratified it, it will be binding on her...............cccsseceeseeees Tucker vs. Liles, 


2. So where the defendant is sued on her note, executed while a femme 
covert, for part of the price of a tract of land, and she retains possession of 
the land after her husband died, it will be considered a ratification of the 
condone enn Dining op BON......... ccs ccoreccesssegenacsesnscessassensneeeeaaneede 


3. Where the question is presented, whether a workman who sues on a 
contract for work and labor, can give evidence of the work really done and 
recover its value, although the job was not completed according to contract 
when the employer received the work in an imperfect state, and when sued 
on the contract, demands damages in reconvention for delay in doing the 
work, and for not having performed it in a workmanlike manner: Held, that 
this case is similar to that of Loreau vs. Declouet, 3 Louisiana Reports, 1; 
and that the evidence is admissible, and the employer having received the 
work, is bound to pay the value in the condition it is delivered. 

Dyer vs. Seals, 

4. The ‘captain of a steam-boat, owned by several persons including the 
captain, has authority to contract for freight to be carried according to the 
usual trade of the boat; and all the owners are bound by such contract, 
even without their assent given.......... deseccsessoees Porter vs. Curry et als. 

5. The captain as agent of a steam-boat, may make contracts to take effect 
in fuluro, to carry freight according to the usual course of trade of said boat, 
which is binding on the OWMNEY...........csscececssscesseneeteeeseceeeeeceeesesene 

6. Where the captain of a steam-boat contracts to carry certain freight 
at a future day, between the well known fermini of his voyage, and fails or 


337 


562 


ib. 


ab. 


76 


131 


233 
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violates such contract, the owners of the boat are liable in damages, for all 
the loss sustained.............. Kvedessuspmostdees aveaiee Porter vs. Curry et als. 233 


7. A workman engages or contracts to furnish good work, but a merchant 
SMIRGIIIEO so orcin 5 caS0ssoscasccewneensdccapsebecesees Barclay vs. Conrad et als. 261 


8. The provisions of the Code of Practice, article 72, relating to the 
discussion of property does not apply to contracts made before its enactment. 
Guidry et als. vs. Rees, 278 
9. The execution of a contract, according to its terms, and the intention 
of the parties, is more consonant to justice, law and equity, than the rescis- 
sion of it and a condemnation in damages, when the contract remains entire, 
and there is no change in the situation of the parties. 
Melangon’s Heirs vs. Duhamel et als. 286 
10. A bill of sale, executed in Kentucky, and valid under the laws of that 
state, which expresses the sale to be made for a valuable consideration, 
without fixing any price, of certain slaves in Louisiana, will be tested by 
the laws of the place where the contract was made, and being valid there, 
is good here as between the parties, although not made in conformity to the 
laws of this state,..........cccceeecsseeecesveeceeees Hall vs, Mulhollan, Executor, 383 


11. A contract valid by the law of the place where it is made, as a 
’ general principle, is valid every Where...............ccecssseseees badivsoneatiess . td. 


12. The signal for steam made by the captain of a vessel, on entering the 
mouth of the Mississippi river, does not confer on him the contract of 
towage with the first tow-boat coming along side. Up to the time when 
the ship is actually taken in tow, and the voyage commenced, the captain 
of the vessel is at liberty to change hismind and employ another boat. 

Clark et als. vs. Gifford et als. 524 


COURT OF PROBATES. 


1. The Court of Probates will not entertain jurisdiction of a suit, against 
a curator of an estate, to recover the property which it is alleged has been 
irregularly sold, and especially, when the purchasers are not made parties. 
Everett vs. M‘Kinney & Wife, 375 
2. The Probate Court cannot inquire directly into the title to real estate, 
though there are cases in which it may be done incidentally... ............... ab. 


3. It is not enough to allege, that a defendant is curator of an estate, 
to givé jurisdiction to the Court of Probates of the subject matter, not in 
itself of probate jurisdiction........... ervecees pesceneenstengbnasnvennnndenes o sesees ib. 


CURATOR. ‘ 


1. The person making opposition to an application for the curatorship of 
a vacant succession, must state in writing the reasons why he claims the 
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office in preference to the person demanding it, and that he has a better 
right than the party claiming the appointment, otherwise his opposition 

will be rejected with costs............... oo Chew et als. vs. Flint, Curator, &c. 395 
2. A special agent or attorney in fact, of one or more creditors, cannot 
claim the curatorship of a vacant succession, over other creditors or 

strangers. Poeteseee. seeee SPeeeeeresseeresssesessesese® SSSHHHSS SHH SS SASHES HE SESESSESETEESESESE ib. 


3. A transferee of claims against a succession for collection, is but a 
mandatory ; and if the transfer is simulated, that is, a mandate in disguise 
for the purpose of obtaining a curatorship, it cannot operate to the prejudice 
of bond fide creditors.............000 seanqudacdatsctevanauaxes oss censescaelecewassanadoeee 
4. The law requires applications for curatorship of vacant successions to 
be published in the gazette, as well as a notice at the door of the court 
* house, and it is made the duty of the judge to make these publications. ib. 


§. Publication of applications for curatorships is to operate as a con- 
structive notice to all persons having a right to make opposition, and as in 
all cases of constructive notice, it must be strictly proved...........scccesee De 
6. An entry on the minutes of the Probate Court, stating the fact, thata 
publication of an application for a curatorship was made, is not evidence of 
the fact, as relates to persons to be effected by such notice..........sessce0e0 ts 
7%. The party claiming the benefit of a publication of an application for 
a curatorship, is bound to show it was duly made............ ee me 
8. The curator ad hoc, appointed at the institution of suit, is not entitled 
to a fee or an allowance which is to be taxed in the costs of suit and paid 
by the party cast. If he be an attorney, he may claim a fee as for 
professional services, or be allowed a remuneration for his services, to be 
paid in either case by the person, or out of his funds, whom he represents. 
Hewet & Co. vs. Wilson et als. 71 
9. The act of the 11th March, 1830, abolishing the office of curator ad 
bona and ad litem to minors, does not apply in cases where curators were 
appointed before the promulgation of the act. If the first curator is 
removed, another must be appointed, although since the general law abol- 
ishing the office.....,...... ccrcccccceveccceseucceses sccecetecseeeGulet WS. Girard, 559 


CUSTOM. 


1. Customs result from a long series of actions constantly repeated, 
which by such repetition, and by uninterrupted acquiescence, acquire 
the force of a tacit and common consent....... Broussard vs. Bernard et als. 211 
2. The particular custom “ that the community of property continues after 
the death of one of the partners, until inventory is made,” is required to be 
proved by other partitions and divisions, that may have been made in the 
same place, and + it has prevailed without interruption. ..,...,..... csvcees: ix fie 
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3. Tle establishment of a custom necessarily admits proof, other than 





PAGE. 


that required to establish laws ............ Sores .Broussard vs. Bernard et als. 21t 


4, Parole evidence is inadmissible to prove the customs of a country...... 


5. The books and records in the parish judge’s office are legal, and the 
proper evidence to prove a particular custom, in relation to the continua- 
tion of the community, after the death of one of the partners, until inventory 
Be vnccttian susettbebevneniess ce ienirentnt one Aensheinebieninenns Pe ae : 


6. Evidence consisting of extracts from the procés verbal of commandants 
and parish judges in Attakapas, for a long series of years, in which the 
phrase “ afin defaire cesser la communauté” is used in the caption to inven- 
tories, with other phrases of similar import, is insufficient to prove the 
existence of a custom in such place, that a community of acquests and gains 
continued between the surviving husband and the heirs of his deceased 
wife, until inventory is made............. «+s... Broussard vs. Bernard et als. 


7. No usage or custom of steam-boats and tow-boats, that the first 
coming along side of a ship on a signal made by her for steam, has thereby 
an absolute contract to tow the ship at an established rate, according to a 
custom and usage of the tow-boats, 2s binding, when such custom has only 
prevailed five or six years, among those having an interest in establishing 
Nhs caus Sones da bus bsoeis sveesescavewavesseesese s.eeeeeClark et als. vs. Gifford et als. 


DAMAGES. 


1. Where there is no evidence of damages having been sustained, none 
can be recovered against a warrantor...............Smith vs. Corcoran et als. 


2. The measure of damages and just criterion of loss to the owner, 
is the value of his property at the place of destination, after deducting 
freight.......00..sseseees SNipigy wsevevareesesoes coeeseensses Porter vs. Curry et als. 


4, In an action for false imprisonment and damages under a ca. sa., 
which was quashed for having illegally issued, the defendant may show in 
justification and mitigation of damages, by argument and reference to the 
decisions of the Supremoe!Court, that the judgment quashing the writ is 
erronenous, when at the trial such judgment has not become res judicata. 

Escuriz vs. Daboval, 


DEBTOR AND CREDITOR. 


1. Credits or other writings not signed, endorsed on the back of a note 
or act, which is in the possession of the creditor, and tend to liberate the 
debtor, and are crossed out or erased, must be considered as-entitled to 
CRM i Sais wcttnn ns 0ecescesensscccnercececeocscestencossssssoeD SENSO Ws CMalne$g, 

2, An erased credit on a note, in_ possession of the creditor, is not 
conclusive proof of payment, but may be repelled by other proofs or 
presumptions, to show it was endorsed on the note erroneously.............. 


ab. 


1b. 


216 


524 


46 


233 


575 


356 


ib. 
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PAGE, 
3. So, where two credits, one of four hundred dollars, and one of three 
a hundred and eighty dollars, were endorsed on a note in-the possession of 
the creditor, and the former was erased, both endorsements appearing ‘to be y 
made on the same day: Held, that the erasure was proper and the credit 
erroneously endorsed, when, on weighing the presumptions arising from all 
the circumstances of the case, they preponderate in favor of the creditor. " 
Benson vs. Mathews, 356 





DEMAND. 


1, No recovery can be had of the endorser, until demand of payment 
has been made on the maker of the note, or on his heirs or legal represen- 
tatives if he be dead, unless the impossibility of making such a demand is 
SHO WIN ici ak se cageesceaetecse~s tevecccceees meercuaaes ceva wes ose L0by vs. Maurian,. 493 





DEPOSITION. 


1. When the notice to take a deposition is not given in full time, as 
required by law, yet when the party sends her attorney to the commis- 
sioner, who appears and objects to taking it on the ground of defective 
notice, this fact will render the notice sufficient. 

: Beale and Wife vs. Brandt and Wife, 583 

2. Where the name of a witness is written C. Swabine in the affidavit for 
the commission, and Catherine Swab in the deposition, the discrepancy 
in the names will not vitiate the deposition, whenfit is in other respects 
tabem-nccatiling 20: BWW... <cie.casscccconecoessopeenssoscoesensicassasdaseeanseateanbend ib. 

3. The law does not require a commissioner, before whom a deposition 
is taken, to reduce it to writing personally. It is sufficient, if not written 
by the witness, that it be reduced to writing by amy indifferent person....,, ab. 

4. When a deposition is accompanied by the certificate of the commis- 
sioner, that it was taken by him, and signed and sworn to before him, it is 
a sufficient procés verbal of the manner of taking it...... ia cca's aan Sagitriek ib. 


; DEPOSIT IN COURT. 


1. Where the plaintiffs and intervening parties unite in a prayer, that the 
defendant be condemned to pay the sum demanded, and his liability is 
established, he will be required to deposit the money in court, to abide the 
final decision between the claimants. 

4 Hermann & Son vs. Louisiana State Insurance Company, 502 


DISCUSSION. 


1. The Civil Code of 1808, art. 44, p. 462, and p. 430, art. 10, provides, 
that the third possessor of mortgaged property, who is not personally liable 
for the debt, may require the property in possession of the original debtor, 
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to be first discussed and sold, before coming on him, if the debtor is not 


situated in too distant a part of the State............ Guidry et als. vs. Rees, 


2, According to the Code of Practice, art. 72, the discussion of property, 
not situated within the jurisdictional limits of the tribunal where payment 
is to be made, is disallowed...........ccccscccsssecccsees eeeeeeseree @eeereesese eeeeeee . 


3. It is not necessary that the money required to defray the expenses of 
discussion of property be tendered at the time of filing the plea; it is 
sufficient if the money be deposited in court, in pursuance of an order 
directing it to be done within a specified time...........-...00+ soniceninneeininel 


4. The provisions of the Code of Practice, limiting the right of discussion 
to property within the jurisdictional limits of the tribunal where payment 
is to be made, does not apply to contracts made before its enactment....... 


5. The Code of Practice has re-enacted the same general rules in relation 
to the discussion of property by creditors having a general mortgage on 
the property of their debtors, as was provided by the act of 1817, requiring 
them to proceed against the property last sold, and ascending to the first 
until their claims be satisfied.................00. Patin et als. vs. Prejean et als. 


6. The means by which a minor’s rights against the property of his tutor 
are to be enforced, are always in the power of the legislature. In requiring 
him to discuss property last alienated, before coming on that previously 
sold, although the law was enacted after his mortgage attached to the pro- 
perty of his tutor, yet it was within the constitutional power of the legisla- 


; ture to pass Wer ciaccarsasseesvasweass eeeceecesscecsces @erececcsees SCorrevesevcvecsacseees 


DIVORCE. 


1. A suit for a separation from bed and board, is in the terms and 
meaning of the law, an action of divorce...................Savoie vs. Ignogoso, 
2. The exception to the rule of evidence contained in the 2260th article 
of the Louisiana Code, by the third section of the act of 1827, relative to 
divorces, is not restricted to either species of divorce, but applies to both. 
3. The action for a separation of bed and board, in all cases leads to a 
GivOrce @ VINCULO MALTIMONIL......0vrececreccorsrcecsessroesescvecccccccecarcssecs 


4. The children and relatives of the plaintiff, are competent to testify in 
her behalf in an action for a separation of bed and board.,..............0+0s. 


GE. 


278 


ib. 


ib. 


ab. 


301 


ib. 


281 


ib. 


ab. 


ENDORSER.—sEE BILLS OF EXCHANGE AND PROMISSORY NOTES. 


EVICTION. 


1. If in case of eviction of part of the thing, the sale is not cancelled, 
the value of the evicted part only is to be reimbursed according to its 
estimate, proportionably to the total price of the sale. 

Smith vs. Corcoran et als. 
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2. Where judgment of eviction is obtained against the purchaser of a 
tract of land, while suit is pending for the price, and the purchaser calls the 
plaintiffs (his vendors) in warranty, to protect his title, and at the same 
time pleads the eviction, asks a rescission of the sale and a discharge from 
the contract ; when there is no evidence of an actual dispossession or ouster 
of the defendants, either forced or voluntary, the plaintiffs will recover the 
price, on preventing the execution of the judgment of eviction, by tender- 
ing to the defendants and vendees, a renunciation of all the benefits and 
advantages under it, by the person who obtained it. 

Melangon’s Heirs vs. Duhamel et als. 286 


3. The third possessor who is evicted, is entitled to recover of his vendor 
and warrantor, the value of his improvements put on the evicted premises, 
at the period of eviction............s...eessee0 Babin’s Heirs vs. Winchester, 460 


EVIDENCE. 


1. The notary’s certificate, stating that due diligence was used to find 
. the residence of an endorser, intended to be charged by notice of protest, 
but in vain, and that the notice was deposited in the post-office, addressed 
to him, must be taken as prima facie evidence of these facts. 
Preston vs. Daysson et als. ~7 
2. The nature and degree of diligence used to find the residence of the 
party, on whom notice of protest is to be served, may be inquired into, and 
if in point of fact, due diligence was not used to obtain the necessary 
information, the presumption arising from the notary’s certificate, will yield 
to Comtrary OVIGENCR....000r.000cccrscee coscocacccrecsseowsous cntecccccsescncecooecssccoesiie 
3. The statute of the 13th March, 1827, concerning protests of bills and - 
notes, does not change the rule requiring due diligence to be used, but 
provides a new mode of proof of such diligence.........scecerssesesesseevessscee 90s 
4. Evidence offered to prove the identity of a tract of land, and to 
correct errors in its description, is properly rejected as superfluous, when 
its identity is admitted in the pleadings............Smith vs. Corcoran et als. 46 


5. In a suit by a firm for the restitution of stolen goods in damages, 
where the wife is a party plaintiff, the acts and declarations of her husband 
in relation to the matters in contest, in which he took an active part, are 
admissible in evidence, as forming a part of the res gesta. He must be 
regarded in this case, as representing his wife with the consent of her 
PATENEL.....ccscsseceessesecseecceecsssseesereeeeseeeddewet & Co, vs. Wilson et als. V1 


6. Where drafts are charged in an account current as paid to Guay, and 
those offered in evidence are payable to Gray, and the amounts and 
dates of the drafts correspond with those charged in the account, they will 
be. rendered. in evidence,,,........00..0+0+0++0.Dell vs. Worwood, Administrator, 95 
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7, The repossession of a note, once specially endorsed by the payee, is 


not evidence of title to it, but it is if the transfer is made in blank. 
Bell vs. Norwood, Administrator, 95 


8. Parole evidence to prove an agreement,to pay interest at ten per cent., 


is clearly illegal and inadmissible...................ccccceccssesecscssccsssccccccess - 


9. Accounts and letters relative to sales made by the plaintiff, and 
rendered to the defendant, anterior to the date of the first item of the 
account sued on, are admissible in evidence, because it may also be shown, 
that a subsequent settlement took place, and the moneys arising from such 
sales were accounted for..........+. covceecsecoeese Ribevbnoteeconcess seececee ccccessee 8D. 

10. In a suit by the transferee against the maker of a note, where the 
answer alleges fraud and collusion between the payee or transferor and the 
plaintiff, parole evidence of the acts of the former, is clearly admissible 
against the latter, if the collusion is established...... Burroughs vs. Nettles, 113 

11. And where the jury are to pass at once on the plea of collusion, and 
acts of the transferor charged with colluding with the plaintiff, the evidence 
relating to these two points must be administered simultaneously............ ib. 

12. The promise of the vendor of a slave, to rescind the sale on account 
of redhibitory vices, is admissible in evidence, in a suit between the trans- 
ferree of a note and the maker, given for the price of the slave, to show 
the existence of redhibitory defects..............cccccsceccccccccccsescccscsscesces ib. 

13. On the score of irrelevancy, the objection to evidence is seldom of 
any avail in the Supreme Coutt...........ssccsccrsscesccrsscccerccssesseccsccccocees ab. 

14. In an action of revendication for the recovery of a slave by the heirs, 
as forming part of their ancestor’s succession, against the defendant, who 
holds the slaye by written title from said ancestor, parole evidence is inad- 
missible to prove the defendant directed the slave in question to be invento- 
ried as part of said succession, in order to make out plaintiff’s title. 

Bradford’s Heirs vs. Clark, 147 

15. Where parole evidence is offered with a view to defeat the defendant’s 
written title to aslave, it should be rejected as inadmissible.................... 1b. 


16. Where heirs claim certain slaves allotted to them in the partition of 
their ancestor’s estate, the procés verbal of partition is admissible in evidence 
to show title on the part of the claimants..,,......... Cooney’s Heirs vs. Clark, 156 


17. Parole evidence is inadmissible to supply defects in the sheriff’s 
return, of proceedings under an execution, or where it contradicts the 
official return of the officer............ Heirs of Kimball vs. Heirs of Lopez, 173 


18. The affidavit of the party is insufficient to establish the loss of a 
note, but it is admissible in evidence as the basis of other proof, either 
positive or circumstantial..,..........0+........W. & D. Flower vs, O'Conner, 198 
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19. In a cross-éxamination of plaintiff’s witness the defendant cannot 
require him to detail declarations of the defendant made out of the presence 
of the plaintiff, and which make evidence against him, or in favor of the 
CRA. tev rosnincs iwoeyet niinsacetcersensiete W. & D. Flower vs. O’Conner, 


20. In a petitory action, where the defendants, their vendors and warrantors 
pleaded, 1st. The general issue; 2d. Prescription, by thirty years uninter- 
rupted possession; 3d. Prescription, by more than ten years possession 
under a just title and in good faith; 4th. Silence of the plaintiffs for more 
than forty years in not asserting their title ; and in support of these pleas, 
offered the testimony of witnesses to prove and make complete their chain of 
title, which was objected to by the plaintiffs; Ist. Because the defendants 
having admitted in their pleadings, that they had a written title, must 
produce it, or account for its loss; 2d. Parole evidence cannot be received 
to prove title to land, or even its assessment for taxes; 3d. Because the 
object is to prove a reputation of title to land, which cannot be done, and 
being admitted: Held, that this evidence is illegal and inadmissible; and 
being admitted absolutely, the District Court erred, because it is to judge 
of the admissibility of testimony and cannot discharge itself from this obliga- 
tion by transferring it to the jury. It must be satisfied that the best evidence 
cannot be had before it admits inferior...... Davis’s Heirs vs. Provost’s Heirs, 


21. The record of a suit between other parties, evicting the third 
possessor, is legal evidence in an action by the third possessor against his 
vendor, to prove the fact of eviction, and the damage sustained by him in 
Consequence thereof,.........cscccececcsscessscccecscccecscececeeecs Key vs. Walker, 


22. Where the petition alleges the plaintiff was evicted by a certain suit 
between two other persons, and refers to it by name and description, it is a 
sufficient allegation to authorise the. admission of the record in evidence, in 
an action against the vendor for damages..........scccssesesseceessseeecscesesees . 


23. It is not necessary that the vendor who is sued, had notice of suit 
and proceedings evicting his vendee, to authorise the admission of these 
proceedings in evidence against him. That matter may go to the effect of 
the evidence, but not to its admissibility... euasseedeNssdeeabessaeueenee 

24. Parole evidence is inadmissible to prove a eee vecamtaeie to canal 
a sale of slaves, or to establish or destroy title to slaves. 

Andrus et als. vs. Chretien, 

25. But parole evidence is admissible to prove collateral facts, such as 
that the seller took back certain slaves from the purchaser, and had them in 
possession, with the consent of the latter, in consequence of redhibitory 
defects, and to avoid litigation..............ss00« Wadvhddecesceecaden DR ivcacdieasqiceaa 


26. Parole evidence is admissible to prove the declarations of a vendor in 
relation to the redhibitory vices of slaves, at or before the sale. = 
Hawkins vs. Brown et al. 


198 
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297 


ib. 


ab. 


318 


ib. 
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37. The conversations of by-standers at a probate sale, with a purchaser, 
by which he is apprised of redhibitory defects or vices in the property, 
before it is»bid off, will not be received to exclude the legal warranty 
resulting therefrom, unless they go to establish the faci, that the redhibitory 
vice complained of, had been declared by the vendor. 

Hawkins vs. Brown et al. 


28. The crier’s declarations at a probate sale, unauthorised by the vendor, 
are not admissible in evidence to show the buyer was thereby apprised of 
the redhibitory vices, before he bid for the property. .........sscsseececsscseeseees 


EXCEPTIONS. 


1, A peremptory exception may be pleaded, after the cause has been 
remanded for a new trial....... pieckbsseeawenperseepsseese Williams vs. Bethany, 
2. According to the 420th article of the Code of Practice, an amendment 
of the answer, after issue joined, may be made by adding new exceptions, 
provided they be not of the dilatory kind........... eeecccecccvcccrccseccscoccccece 


3. So, in an action for the recovery of rent, on the lessee’s holding over 


after the case has been remanded, he may oppose the exception, that after 
the expiration of the lease he tendered the possession of the premises...... 

4. The exception or plea that no amicable demand was made, must be 
specially pleaded, and in limine litis. It is too late to put in the exception 
after contestatio lilis........ccccrcesessseecesseserserseC00n VS. Brashear et als. 


EXECUTOR. 


1. The executor is bound to administer on all the property of a succession 
which is expressly declared in a will, by the testator, to form a part of his 
estate; even on property claimed by an adverse title, unless inhibited by 
competent authority............... Grounz et als. f. p. c. vs. Abat’s Executor, 

*2, Where an-executor is appointed and directed in the will to sell the 
property of the testator, and deliver the residue of the proceeds to the heir, 
he is authorised to take possession and sell it without the seizin of the estate 
being expressly given..........ceceees seseceseeesDunlap vs. Bailey, Executor, 

3. The executor derives his power from the will; is primarily the repre- 
sentative of the deceased, and not of the creditors of the succession, when 
it is not shown to be insolvent ; and he is required to account to the heirs 
and not to the creditors............ ee ssessecseseees tall vs, Mulhollan, Executor, 

4. The executor, although he is a creditor of the estate he administers, 
has no right to withhold property or slaves found in the succession, from 
the vendee by a valid title, but which have not been delivered without some 
right or lien acquired in virtue of judicial process.......0. sescssesserevseceeees 


417 


ib. 


92 


ib. 


ab. 
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383 


ib. 
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FACTOR AND AGENT. 
1. The circumstance of a factor being the creditor of the consignor or 
owner, and the necessity of having his advances covered, will not, of itself, 
justify a sale below the limited price.............. George vs. M‘Neill et als. 


2. So, where twenty bales of cotton were consigned, the sales limited at 
nine and one-half cents, or more, and without further instructions, the factor 
or agent sells at seven and eight and one-half cents per pound; and it is 
proved that a higher price than that at which thé cotton was sold, could 
not be obtained ; and when it also appears that this was the highest market 
price obtainable at any lime between the sale and the inception of suit, the 
price at which the cotton actually sold, is all the owner can recoveT.....+.. 

3. In an action by the principal against his factor, to account and pay 


‘over a balance for merchandise sold on consignment, it devolves on the 


latter to show he has not received any money by the sale of the goods, or 
collected any of the debts, and to establish this to be the case, without his 
fault, in order to avoid being liable.................sesseee Delpeuch vs. Dufart, 


FRUITS AND REVENUES. 


1. The allowance made by the jury to the defendants, for their improve- 
ments show they were possessors in good faith; and consequently the 
plaintiff is not entitled to the fruits and revenues of the land. 

Greenfield vs. Manning et als. 


GUARANTY. 


1. A letter of guaranty must be strictly construed, in order to charge 
the guarantor: so where A recommended B to the credit of C. and 
the latter made the advances to B and D as a firm, on the faith of tac 
guaranty : Held, that the guarantor is not bound thereby. 

Beil vs. Norwood, Administrator, 


HEIRS. 


1. The heirs of the deceased wife, who dies without leaving descendants, 
have aright at once to demand her paraphernal estate, without waiting for a 
settlement and liquidation of the community of acquests and gains, with 
the surviving husband.............s.:csccssssecssesees - Robin et als. vs. Castille, 

2. When the wife dies, her heirs are seized of all the effects constituting 
her separate estate, from the moment of her decease. ..........sesssseesesseees 


‘HUSBAND AND WIFE. 


1. Where the evidence establishes that the wife was in the habit, with 
the knowledge of her husband, and accustomed to make purchases for the 
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use of the family, and he did not object thereto, but had often paid such 
bills, he will be still bound to pay the amount of'such purchases. 

Chaiz vs. Villejoin, 

2. Money received by the husband during marriage, on account of 

his wife, does not fall into the community, but remains. her separate 

PTOPETLY. . ...cccccsecee seve ET CeCe et eet Robin et als. vs. Castille, 


3. The wife, during the existence of the community between her and her 
husband, has a right to resume the administration of her paraphernal 


property............ tiers sess geccpence gases cstesebenietessescdereesesesecsecweneseeuseees 
INJUNCTION. 


1. Where it appears that the plaintiff in execution, was prevented from 
making his debt out of the property seized, by the wrongful suing out an 
injunction, the surety in the injunction bond is liable in damages, for 
an amount not exceeding the penalty of the bond........... Day vs. Martin, 

2. Although a judgment enjoined draws interest until paid, the claim of 
the plaintiff against the surety in the injunction bond, is for damages 
not liquidated, which do not carry interest, and cannot exceed the penalty 
of the bond.......... Ep Svenccercosesesecsccsosceseoenecouseeesceseccesceoscssacses encseree 


INSOLVENT. 


1. The acceptance of a surrender of property of an insolvent debtor, by 
the judge, vests all the debtor’s rights in the creditors, which cannot be 
divested or set aside, unless by proceedings of a single creditor, had 
contradictorily with the mass of the creditors... Morgan vs. His Creditors, 

2. Until a syndic is appointed, either by the court or the creditors, no 
motion or suit to dismiss the petition of the insolvent, can be made or tried. 

3. The ceding debtor, after surrender and appointment of syndics, has 
no longer any capacity to appear in court, in relation to the property 
Meare 0 aoe sie gesices sve srsesersescccssseoccosoeesees .... eM Intire vs. Whiting, 

4. But where a ceding debtor has a qualified property in goods, acquired 
after the surrender as bailee or carrier, which are seized by a judgment 
creditor, he has a right to move the court, and have the writ and seizure 
annulled and set aside.............cscscssesescrseessseseeseees pascoensecannes eocnced : 

5. Property belonging to the ceding debtor, at the time of the surrender, 
cannot be seized in execution by a judgment creditor, who is a party to the 


CORON n..0scenscedennenerncscncencntndipnsneenenenccescesanesconne sonsesoneesecsete las 

6. The District Court, on motion by an insolvent debtor, has the right to 
quash an execution, which improvidently issues contrary to the order 
‘staying proceedings; the debtor, although incapable of appearing in court, 
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in relation to the mass of property surrendered, was a party to the original 
suit, and might well make such a motion...............M'Intire vs. Whiting, 


7. An absconding debtor cannot apply for the benefit of the insolvent 
laws, and make a surrender of his property by attorney in fact. No man 
can swear by proxy, unless expressly authorised by law ; and the attorney 
in fact cannot swear, that no part of the insolvent’s property has been 
diverted to the injury of his creditors, which is essential to the affidavit. 

Foucher vs, His Creditors, 


8. The judge is not authorised to order a stay of proceedings, either 
against the person or property of an insolyent debtor, and to accept the 
cession, so as to bind all the creditors without a compliance on the part of 
the insolvent, with the essential forms of law...............ccecceces F 


9. A person owning a saw-mill and brick-yard, as an appendage toa 
sugar plantation, and selling the bricks and plank, does not constitute him 
a trader, within the meaning of the 6th section of the act of 1826, relating 
to forced surrenders of padpdsty . u......0 scccssesessyestepeaedshnccencektertteangnliil ° 


10. A married woman, separated in property from her husband, and who 
is not even a public trader or merchant, has the right to claim the benefit of 
the insolvent laws, which authorise a cession of property for the benefit of 
creditors, by a debtor in embarrassed _and insolvent circumstances. 

Madame Gottschalk vs. Her Creditors, 


INSURANCE. 


1. Where A takes out a policy for whom it might concern, takes ina partner 
' in the ownership of the vessel insured, and afterwards transfers the policy by 
special endorsement in his individual name to the plaintiffs, who show a 
total loss, payment of the loss to them, will liberate the underwriters. 
They contracted with A, and whether as principal or agent is immaterial. 
Hermann & Son vs. Louisiana State Insurance Company, 


INTERDICTION. 


1. The law presumes certain formalities which must be pursued, in order 
to obtain a judgment of interdiction against a person above the age of 
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436 


MAJOFITY .......0ccccecccrees rocscees Babineau, Curator, &c. vs. Bendy & Dugat, 248 


2, The law presumes every person above the age of majority, capable of 
managing his own affairs,even deaf and dumb persons not excepted........ 


3. Where a person has not been interdicted in pursuance of law, but 
being deaf and dumb, and a curator appointed to manage his affairs, such 
curator cannot claim a legal mortgage on the real estate of another, who 
has intermeddled and collected moneys due said deaf and dumb person...... 


ib. 
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INTEREST. 


1. When the sum found by the jury, was not liquidated at the inception 
of the suit, interest is not allowable by law. The law does not allow 
interest on unliquidated sums........ ..........+. Sescecsicnsees ..Dyer vs. Seals, 131 


2. Where the verdict and judgment allows interest on an unliquidated 
sum, the appellee cannot avoid a reversal of the judgment and payment of 
costs, by filing in the Supreme Court, a remittitur of the interest so 


3. Conventional interest, whether stipulated in eo nomine, or in the shape 
of ,a penalty, cannot exceed ten per cent. 
Reynolds, Byrne & Co. vs. Yarborough, 188 


4. An error in-calculating the highest rate of interest, by which it exceeds 
the legal amount of conventional interest, will not be considered as charging 
usurious interest.............. dinkinianivenniinsanal W. & D. Flower vs. O’Conner 198 


5. Usury may be shown even when not pleaded, if it appears from the 
petition or evidence offered by the plaintiff, that more than ten per cent. 
was stipulated............s..ceeees SaeneWend eclecbenseceadouseabeenevecsecbaoctuoseteesses . tb. 

6. A judgment stayed by injunction, draws interest until paid; but the 
claim of the plaintiff against the surety in the injunction bond, is for dam- 
ages mot liquidated, which do not carry interest...... sveceees Day vs. Martin, 365 


7 A mortgage which, without reciting the interest, refers to and secures 
the payment of a note, is evidence of the principal obligation, and covers 
all the stipulated interest therein................. + ..«.eBarbarin vs. Daniels, 479 
8. Where a note stipulated for ten per cent. per annum interest, and 
was made payable eighty-five days after date: Held, that the interest 
run from the date of the note, without any demand at maturity, until final 
POY Milne oni snciptevecechsasceeecssinyesccceceseusttesiacsovestrontceses sactesbatestieveetals 1b. 
9. The writing is not of the essence of an agreement to pay interest at 
ten per cent., but that the legislature only intended to exclude testimonial 
proof of such agreement...............66 see pannnnieaveniii Cox vs. Mitchell, 520 
10. The defendant in an execution is subject to no interest, simple or 
compound, after the adjudication of his property, whether on a credit or 


for cash........ piindenatevensiutes dieibatninsinnas vivedtebusent Hilligsberg vs. Holmes, 565 
_ °11. Judgment will be reversed where interest is allowed, on an unliquida- 
ted claim.........sccccssssessees eseoeseceseses os sosseeeeeePeatherstone vs. Robinson, 596 
INTERROGATORIES. 


1. A party who propounds interrogatories to be answered in open court, 
but neglects to have a day fixed, waives his right to have them taken pro 
confesso, if they be not answered....... seseseeeseeesComoton el als. vs. Pearce, 333 
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2. Either party has the right of having his interrogatories answered in 
open court and in his presence. No order of court is necessary, as it is a 
right the law gives....... © eveveescovatctescocesesaccsees Compton et als. vs. Pearce, 


3. The Code of Practice requires the answer to be made when both 
parties are in ‘court, and as the answer is for the benefit of the party 
-provoking it, he should take the means required by law, and have the day 


4. In an action on the balance of account due, the plaintiff has a right 


333 


ab. 


to interrogate the defendant, touching the agreement of the latter to pay ~ 


conventional interest...............ccesscesccceececee soscsseeceeseeCOZ VS. Mitchell, 


5. Where the defendant neglects to answer interrogatories annexed to the 
petition, the facts required to be disclosed, ought to be taken as confessed... 


INTERVENOR. 


1. An intervenor in a suit commenced by attachment between the original 
parties, although he succeeds in obtaining judgment, cannot proceed on the 
attachment bond, against the surety for any supposed damages, because he 
is no party thereto..........c.eesssseees iancbsccaneataas Raspillier vs. Brownson, 


2. There is no privity of contract between the intervenor in a suit already 
begun by attachment, and the surety in the attachment bond, and he 
cannot avail himself of the penalty .......... ..ccccccssseecsseeessees ocd aiineselliine 


JURY. 


1. Where a witness swears falsely on a material point in a cause, the 
jury is authorised to disregard his testimony altogether. 
es Coon vs. Brashear et als, 


2. The jury are the judges, whether a misstatement by a witness was 
wilful or material, and what degree of credit ought to be given to his 
testiMONyY..........eereeeeeeeeee Crvcccesersevcccvcccrccecceens oeeceeeceeeee teececceseees . 


4 


JUDGMENT. 


1. Where a suit is brought against A, for illegally retaining possession of 
a note, and against B the obligor, included in the same suit, and judgment 
is asked against the first, to compel a surrender or payment of the note, 
and the latter also for its amount, the causes of action are different, and 
judgment may well be taken against the first, while the case is continued 
i 4G WG TRO oan ass ccaciecdseoancunecsads Regillo & Bryan vs. Lorente et als, 


520 


ib. 


231 


ab. 


265 


140 


2. The neglect or omission to record a judgment, within ¢en days after its" 


rendition, under the recording act of March 26, 1813, does not render it a 
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nullity, so as to prevent its having the effect of a legal mortgage from the 


date of its registry, when recorded after the lapse of ten days. 
Gayle’s Heirs vs. Williams’s Administrator, 


3. When the defendant suffers judgment by default to be taken against 
him, it is a presumption, that by his silence he acknowledges the justice of 
the plaintiff’s demand. ................cccscesesseeseeseees Lopez et als. vs. Bergel, 


4. Where the defendant does not deny the plaintiff’s debt, but lets judg- 
ment go by default, this fact will be considered as a corroborating circum- 
stance, which taken with the testimony of one witness, is sufficient proof of 
the demand to make such judgment final........... Pcastoyesscasehtecast iene ee 


5. A judgment rendered by a court of competent jurisdiction, between 
parties legally before it, cannot be questioned indirectly and collaterally. 
Broussard vs. Bernard et als. 


6. While a judgment remains in force and unappealed from, the rights 
of the parties are concluded by it, leaving to those under age their legal 
TONTTINB s « ceseccersrenpunansucssneessvibvabunsuibueesnveyooenes ooieniannionessutrescsees 


7. A judgment by default made final, will not be set aside for an answer 
to the merits, when the defendant can show nothing in his favor, but 
his own laches and their fatal consequences.......Smail vs. Flint & Thomas, 

8. If a judgment be in itself vague and uncertain, it may be rendered 
certain by reference to the pleadings...............ssesesees Williams vs. Kelso, 


9. According to the rules of practice in force in 1816, which was before 
the adoption of the Code of Practice, a judgment by defabit became final 
ipso facto by the lapse of three days; and reasons were not necessary 
to the validity of such a judgment ............. Babin’s Heirs vs. Winchester, 


10. A judgment by default, which becomes final by operation of law, 
does not require the signature of the judge to render it perfect and final... 


11. Where a judgment was rendered by default, and signed according to 
law, after the cause was set down for trial and the defendant notified 
thereof, he cannot afterwards obtain relief, by having the judgment set 
aside, and the cause tried de nov0..........sceeeseeees Borée, f. m. c. vs. Kellar, 

12. Where the decision of a case depends wholly on matters of fact, and 
when, on an examination of the testimony, it warrants the verdict of the 
jury, the judgment rendered thereon will not be disturbed. 

Kimball & Lilly vs. Nicholson, 


JURISDICTION. 


1. The judiciary act of 1789, while it gives to the federal courts exclusive 
original cognizance of all civil causes of admiralty and maritime jurisdiction, 
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PAGE, 
reserves to parties, in all cases, the right of a common law remedy, when 


the common law is competent to give it...............Stale vs. Judge Watls, 440 a 
2. The states are prohibited from establishing courts, having cognizance 

of cases of admiralty and maritime jurisdiction, according to the course of 

proceedings in courts of admiralty ; but if parties choose to sue upon their 

contracts, according to the rules of practice established by law in courts of 

general jurisdiction, instead of proceeding summarily, by motion or in rem, 

in the admiralty courts, there is nothing in the constitution which prohibits  ‘ 


3. The adjustment of accounts among part owners of ships, relating to 
profits, is matter of chancery and not admiralty jurisdiction in England. ib. 


4. Admiralty courts in the United States, may, in some cases, have 
ordered the sale of vessels, at the suit of part owners, but it does not follow, 
_ ag a necessary consequence, that the state courts are without jurisdiction in 
the same matters,............ 000 ieheucneweed Hidadabiseieninadotnatnied wdededecatpees . 1%. 


5. So the part owner of a vessel, within the jurisdiction of the state 
courts of general jurisdiction, may institute suit therein, to compel a parti- 
tion of his interests, and recover a balance for advances made, by a judicial 
sale or licitation of the vessel, even when the co-proprietor resides out of 
Cee BEANE a... 0c, cececcececesssutecccees nc ccallgitas ce sees cocccececcscesccccecccscasccosctyes 200 


6. In a suit, claiming of the defendants the right to exercise an office 
withheld from them, the plaintiffs, with a view of securing the right to 
appeal, in case the judgment is adverse to their pretensions, may claim 
damages to an amount sufficient to give the appellate court jurisdiction. 

Prieur & Labatut vs. President and Directors of the Commercial Bank, 509 


LAW. 


1. In a conflict of laws between two states, where a testator in Georgia 
bequeaths to certain of his slaves their freedom, and it is shown that the 
laws of Georgia prohibited the manumission of slaves, except by applica- 
tion to the legislature ; in a suit in this state to recover their freedom under 
the will: Held, that the bequest in the will being made in contravention of 
the law of the state where the testator resided, is null and void; and that 
the slaves do not, ipso facto, become free under the will, when removed to 
TRIS WEDGE ns ccicne acectencnse sshabaiseenwaca ye Mary, f. w. c. vs. Morris et als. 135 


2. The Fuero Real of Spain, was not in force in Louisiana, in 1816. 
Broussard vs. Bernard et als. 216 


3. The Spanish law having been in force in Louisiana until the repealing 
act of 1828, the court will recognise it in relation to cases arising under the 
government of Spain, without requiring it to be proved as a fact. 
Berluchauz vs. Beriuchaux et als. 539 
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PAGE. 
4. The effect of laws is generally prospective ; and if they have a retro- 


spective effect in any case, the intention of the legislature must be clear and 
express. It cannot command obedience to laws effecting the obligation of 
contracts entered into before their passage............ Guidry et als. vs.. Rees, 


5. A right or title acquired under a contract, cannot be modified or 
affected by any subsequent law of the legislature; but the remedy or 
means given by law, to enforce those rights, are always in the power of the 
legislature, who may extend or restrict them as circumstances may require. 

Patin et als. vs. Prejean et als. 


6. Statutes in pari materia should be construed together, in order to 
ascertain the meaning of the legislator. 
Gayle’s Heirs vs. Williams’s Administrator, 


7. Prior laws are not repealed by subsequent ones, unless by positive 
enactment, or clear repugnancy in their respective provisions............... 


LEGATEES. 


1. Persons claiming as legatees under a will, cannot set up title to pro- 
perty under an anterior sale and conveyance, which is expressly declared 
in the will to form a part of the estate of the testator. 

Grounz et als. f. p. c. vs. Abat’s Executor, 


LETTING AND HIRING. 


1. Where a person borrows the slave of another, to do a certain work for 
him, and through his neglect or imprudent conduct the slave dies, he will 
be bound to pay his value to the owner............. Niblett vs. White’s Heirs, 


2..S0 where A borrows the slave of B, to haul a load seven or eight 
miles, and a storm comes on, and the borrower refuses to stop and take 
shelter for himself and the slave, and the latter is lost, A will be answerable 
to B in damages for the value of the slave.......... obeeensisiinennn smenguncendigenes 


MANDATE. 


1. A mandatory is not considered to have exceeded his authority, when 
he has fulfilled the trust confided to him, in a manner more advantageous 
to his principal, than that expressed in his appointment. 

"George vs. M\Neill et als. 


2. A transferree of claims, against a succession for collection, is but a 
mandatory ; and if the transfer is simulated, that is, a mandate in disguise 
for the purpose of obtaining a curatorship of the estate; it cannot operate 
to the prejudice of bond fide creditors.........Chew et als. vs. Flint, Curator, 
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3. An attorney in fact, or special agent of one or more creditors, cannot 
claim the curatorship of vacant successions, especially over other creditors 


OF ATOMGORS, 2.600 tisceces ceases inicolGh vcbicsevsies Chew et als. vs. Flint, Curator, 
4. The mere legal agent appointed to sell property by authority of law, 
has no powers but those conferred by law............ Hawkins vs. Brown et al. 


MASTERS OF VESSELS. 


1. Where a passenger engages his passage on deck or in the steerage, 
and in consequence of continued intoxication and ridiculous conduct, is 
made the butt and ridicule of the other passengers, without the interfer- 
ence of the master of the vessel, the latter is not liable in damages for such 
treatment during the voyage..........ccccccececcceneseeees Hessian vs. Ferguson, 


MASTER AND SLAVE. 


1. Where offences are committed by slaves belonging to several masters, 
by their order, they will be liable as direct trespassers in solido. 
Hart & Co. vs. St. Romes et als. 


394 


417 


531 


586 


2. But where the slave of A, in company with the slaves of B, commit " 


an offence, it is clear that A cannot, according to the Louisiana Code, be 
made responsible beyond the value of his slave, if he thinks proper to 
abandon him................see0ee o: aide cesceoscccutcetpaplasescaal alameibamsddestedas 


3. After the master abandons his slave, he still retains a residuary inte- 
rest, that if the sale of him produces more than the amount of the damages 
awarded, he is entitled to the surplus.............sccceeeceee atadebdvtcdecoidsedtocs 


4. The master is not in mora in making an abandonment of the slave 
until three days after the judgment. Until the judgment is res judicata, 
the party has not lost his right of liberating himself by abandonment; or 
if the abandonment becomes impossible by a fortuitous event, without the 
fault of the master, he is liberated.......... Avccosevdeicwseeses Gesdececciede denpins ‘ 


5. Where several slaves, belonging to different masters, commit a theft, 
the masters should be condemned to pay in proportion to the number of 
slaves respectively who were accomplices in the theft.................ccsceeees 


6. So, where A was the owner of three out of five slaves concerned in a 
robbery, he is liable to pay three-fifths of the value of the stolen goods...... 


MINORS. 


1. A transaction entered into on the part of minors, duly represented 


ab. 


ib. 


- and made according to the forms of law, will cure defects in a judgment . 


which was not conclusive, and against which the minor might otherwise 
be relieved............00. Sivcnctundl Grounz et als. f. p. c. v8. Abat’s Executor, 


17 
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2. Where the curator ad bona of a minor above the age of puberty, pur- 
chased property for the use and in the name of his ward, at the sale of his 
father and mother’s estate, and during his minority, in an action of parti- 
tion, he is charged with his share of the estate thus purchased and received, 
by a judgment of the Probate Court: In an action to set aside the purchase, 
as having been made without his concurrence and consent: Held, that he 


ra 





PAGE. 


was precluded by the judgment of the Probate Court so long as it. stood _ 


UNTOVETSEM.......sseeeeeerereeseeses Grounz et als. f. p. c. vs. Abat’s Executor, 


3. Where the price of minors’ property has been received by their tutor, 
and placed to their credit on a tableau of distribution of the testator’s estate, 
which is homologated by a judgment of the Probate Court, and is unap- 
pealed from, the minors are precluded from setting up title to the property 
itself, so long as the judgment of homologation subsists, showing they have 
IIIT ENR Ss ois necacnpey agai eegneiniineninianandintiss tenentianeien eines : 


4. Judgments rendered by courts of competent jurisdiction, against minors 
duly and legally represented, so long as they are not reversed or declared 
null, have the same force and validity as if the parties were of full age...... 


5, Where the creditors of an insolvent succession, in which there are 
minors interested, and who have accepted it with the benefit of inventory, 
meet and concur with a family meeting in behalf of the minors, that the 
property be sold on certain terms and credits, the sale will be legal and 
confer a valid title on the purchasers, even if it sell for less than the appraised 


17 


1b. 


ab. 


ND acinip dp sees Solcwavvarcenswaccnvteeest Towles’s Administratriz vs. Weeks et als. 312 


6. A sound interpretation of the law in relation to the administration of 
estates, whether vacant or accepted with benefit of inventory, will, in many 
cases, authorise a departure from the rule requiring property of minors to 
bring its appraised Value. ........c.c0. ccccseccssss soccscseccess otevgunes candvetenses 


MORTGAGE. 


1. The procés verbal of a sale, in which a mortgage is retained, made by 
the parish judge, acting as auctioneer, and duly recorded in the parish 
judge’s office, is full evidence of the mortgage, which is binding on third 


ib. 


possessors of the mortgaged property......... Babin’s Heirs vs. Winchester, 460 


2. The identification of the note sued on with a mortgage taken to secure 
its payment, may be shown by circumstantial and parole evidence, without 
I i sscassarnccttligabincns sichiniianniminiairemicaingmabianmsaniots 

3. Among the different privileges and mortgages which may exist on 


ships and other vessels, none is given to the wife...... Loze vs. Dimitry et als. 485 


4. Ships and vessels are subject to hypothecation, though not like 
immoveables and slaves, but only according to the laws and usages of 


COMMETI CE... .csccsre caececccrccsereeeeseseeeeseenstereereseeessees eeeceereree Ceeceecereee 


ab. 
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5. The legal mortgage of the wife does not attach to ships and vessels, 
as the hypothecation is not effected according to the laws and usages of 
commerce 


6. The provisions in the Louisiana Code, that “ships and other vessels” 
are susceptible of being mortgaged, is restricted to hypothecations made 
according to the laws and usages of commerce. In whatever cases those 
usages and laws would recognise the validity of an hypothecation of a 
vessel, our code also recognises it, and in none other. 


Midis vowasencdeeWbsWiailesedalcebdbesccvuuseebanades Lose vs. Dimitry et als. 485 


Malcolm & Wood vs. Schooner Henrietta et als. 488 


7. So, where a conventional mortgage on a schooner, executed by the 
owner, in favor of a creditor to secure the payment of a debt, and duly 
recorded in the mortgage office, was sought to be enforced: Held, that 
such a mortgage has no effect ; and that ships are not subject to the same 
incumbrances which attach to immoveables, as lands and slaves, situated 
within the constant operation of the laws of the state..............s0c+ esexdee 


8. In an action of mortgage, based on an account and debt which is 
shown to be grossly erroneous in its calculations and amount, the debt will 
be set aside for adjustment, and the contract of mortgage annulled and 







‘ NEW TRIAL. 


1. The party demanding a new trial, on the ground of newly discovered 
evidence since the first trial, must show, not only due diligence before, but 
that the evidence is competent and material.........:........ Ingram vs. Croft, 


2. So an affidavit setting forth that certain depositions taken in another 
suit, to which the plaintiff was a party, but not between the same parties, 
is insufficient to obtain a new trial, on the ground of newly discovered 
OVIGENCE.........000 reccccccncecccercccccccccvccccsseccccscesccseceseccssecscecce eee ccecee 

3. A new trial will not be granted on the allegation, that the verdict is 
contrary to law and evidence, when on an examination of the evidence, it 
does not appear the jury were clearly wrong............ Williams vs. Bethany, 


4. Where the defendants claim title to certain property under an act sous 
seing privé, dated on a particular day in Baton Rouge, and the plaintiffs show, 
that on that very day, in another state, one hundred and seventy miles distant, 
the same vendor executed a power of attorney before a justice of the peace, 
to the same vendee: Held, that this fact, connected with the circumstance 
that this person, executing the two acts, had at that time left the state, to 
avoid a criminal prosecution, will be considered such violent presumption of 
forgery and perjury, as will require the verdict to be set aside, and the cause 


ab. 


cancelled, as being made in EFTor...........cscscecessesees Trudeau vs. Mather, 554 


82 


ab. 


92 


remanded for a new trial..............ceeeeceees Keys et als. vs. Powell & Wife, 143 
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5. Where there is not such a statement of facts as the Code of Practice 


requires, and the evidence not sufficiently complete to enable the court to 
examine the case on the merits, yet when justice requires it, the cause will 
be remanded for a new trial...............sceseseees niseoed McDaniel vs. Insall, 241 


6. It is the uniform practice of the Supreme Court, when without the 
fault of the appellant, his case cannot be placed before it, to have a revision 
of the judgment of the inferior court on the merits, and when justice 
requires it, tg remand the cause for a new trial...... Griffith & Wife vs. Miner, 344 


7. Relief will be granted on a motion for a new trial, when it will not be 
extended to a case in which it is sought to set aside a final judgment, in 
order to make a valid defence to the merits....... Small vs. Flint & Thomas, 352 


NOTES.—seExE BILLS OF EXCHANGE AND PROMISSORY NOTES. 


NOTICE OF PROTEST. 


1. Of the fact stated in the notary’s certificate, that due diligence was 
used by him to find the residence of the party but in vain, and of. notice to 
him being deposited in the post-office, the certificate itself, must be taken as 
prima facie OVIGENCE.........0.0.0.csessesssessssccesees Preston vs. Daysson et als. 7 


2. The statute of the 13th March, 1827, concerning protests of bills and 
notes, does not change the usage or rule of the commercial law, in relation 
to the diligence to be used in serving notices of protest, but merely provides 
a new mode of proof of such diligence.............ssccseceseeeseeeeeerernecnenes ab. 
3. When the statute speaks of due diligence in giving notice, without 
defining in what it shall consist, it refers necessarily to the existing rule, 
according to commercial law or usage...... Minieenninb tne tenuenionsenevoneeDe ins ib- 
4, If the holder of a bill uses reasonable diligence to discover the resi- 
dence of the endorser, notice given as soon as this is discovered, is due notice 
of the dishonor of the bill, within the usage and custom of merchants....... ib. 
5. When the notary certifies, that after using diligent inquiry, without 
being able to find the party’s residence, intended to be charged by the notice, 
if notice is lodged in the nearest post-office, addressed to him at the place 
where the contract is made, it is deemed equivalent to personal notice...... ib. 


OBLIGATIONS. 


1. Where parties enter into an obligation containing a penalty of seven 
thousand dollars, for the faithful payment of a sum not exceeding five 
thousand dollars at a particular time, on failure of the principal to comply, 
the surety will only be bound for the principal sum stipulated to be paid, 
and not the penalty........... sesseeeeedveynolds, Byrne & Co. vs. Yarborough, 188 

















‘ 





2. The penal clause in the obligation, is the compensation for the dama- 
ges the creditor sustains, by the non-execution of the principal obligation. 
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Reynolds, Byrne & Co. vs. Yarborough, 188 


3. But damages due for the delay in the performance of an obligation to 
pay money, are called interest 


POPC eee eee ERE E SEE E ESSE EEE EEH EES EEEESEEEE EES SEE ES ETOD 


4. In an action to recover the principal sum, and to enforce the perform- 
ance of the primary obligation in a contract, the commencement of suit, 
puts the defendant in default, in relation to damages........... ceneseseececeese 


5. But in an action to recover damages for the non-performance of the 
obligation, proof of putting the party in mora by a special demand, must be 
MAKE, ...cccrsecnrssserreveccccrssssccsecosqsqroncosensconcnsonesenspenenysces esncaness ene . 


OFFICERS. 


1. Officers of the army of the United States, stationed on duty in this 
state, do not cease to be citizens of the states in which they resided, and 
exercised the rights of citizenship when called into service. 


1b. 


ab. 


ib 


Stoker vs. Leavenworth et al. 390 


PARTITION. 


1. A partition among heirs of property really belonging to the estate 
inherited, although not homologated in duc time, which is informal and only 
provisional, gives to ‘each heir a separate and good and valid title to the 
property partaken by each, until annulled or changed on the application of 
those interested in the property of the succession. 


Cooney’s Heirs vs. Clark, 156 


2. According to the laws of Louisiana, the adjustment of profits and 
settlement of accounts among joint owners of ships, is a necessary incident 


op en cite 08 Beis cnsinsininesererreeameans Slate vs. Judge Watts, 440 


PARISH TAXES 


1. In the division of the parish of Ouachita, and establishment of the 
parish of Carroll, in 1832, the law provides, that the taxes for 1831, in the 


part embraced by the new parish of Carroll, shall be collected by the sheriff © 


of Ouachita, and by him paid over to the sheriff of Carroll: Held, that 
the sheriff who came into office in Ouachita, after the taxes were collected, 
was not responsible for their payment; and for any sums he collected as 
deputy of his predecessor, he is not liable except to his principal. 


Clary vs. Grayson, 371 


80 
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PARTNERSHIP. 


1. On the death of a partner leaving several surviving ones, neither has 








i" the right of suing alone as surviving partner, nor has one the right to sue as 
i surviving partner for the use of them both, when there are two surviving. 
David Flower vs. Rachael O’Conner, .194 


‘: 2. In all commercial partnerships, the surviving partner, in order to 
receive the portion of the deceased partner, and hold it subject to the pay- 
ment of the partnership debts, must make application to the Court of 
Probates, have such portion ascertained and valued, and give bond with 
elvis Sicaunccessncvsedsnoncens Uedescuvowees cnt tees aeaestascasvnadeslbeserctianes ib. 





; 
| 3. A surviving partner does not possess the right, until he is authorised 
by the Court of Probates, to sue for or receive partnership debts............... 1b. 


4. Where a partnership is.composed of several partners, and by the arti- 
cles of agreement, one of thein is to be a silent partner, the others cannot, 
by mutual consent, before its expiration, dissolve the partnership, without 
the consent of the silent partner.................06 . Stevenson vs. Shields, 433 


5. Where a partner sues the acceptor of a bill, endorsed by the payee to 
the partnership, and the plaintiff sues in his own name for the use of the 
firm, which he alleges is composed of himself and another, but is dissolved 
by mutual consent, and it appears by the articles of partnership, there was 
a silent partner, who had not consented to the dissolution: Held, that the 
action cannot be maintained, because the interest of the silent partner in 
the bill, by the endorsement to the firm of which he was a member, could 
not be divested without his consent................cesssscssseeescnesensseees or ib. 


POSSESSION. 


1. Where a person has a right of possession, and suffers his adversary to 
remain in peaceable possession more than a year, he forfeits his right toa 
possessory action, and has no remedy but the petitory. 

Yarborough vs. Palmer, 153 


2. The right of possession and actual possession, authorise the possessor 
to bring an action of trespass, and it is the province of the jury to assess 
a nes sisiss 00s cnet rommnaanecenbsebemennnmspemnnnigenaneioane ib. 


3 The principle that possession of a part of a tract of land, is possession - 
of the whole, and sufficient to prevent the adverse party from acquiring 
absolute title by prescription, cannot prevail over the adverse possession of 
the other party, under a title of higher dignity, and a definite location by 
authority of the sovereign. ............. D’Arby’s Heirs vs. Blanchet’s Heirs, 256 
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PRACTICE. 


1. Under the prayer for general relief, suited to the nature and justice of 
the case, the Supreme Court will render such judgment as would be given 
in a new suit, to avoid circuity of actions.......... Smith vs. Corcoran ei ails. 


2. When on an attentive examination of the evidence, it does not 
warrant the court to interfere with the verdict, the case will not be 
Femanded.........:sc0ssseesssseers i atawc Sinica Rees Greenfield vs. Manning et als. 

3. The reference to the record of a suit to show that it interrupted pre- 
scription, is insufficient to enable the Supreme Court to determine whether 
prescription was really interrupted....... M‘Micken vs. Weems, Curator, &c. 


4. When the evidence is insufficient to determine the fact of the inter- 
ruption of prescription, but which can be ascertained, justice requires that 
the case be remanded for a new trial.......... ccedccedstsccecesecewecedtasl Pizens tad 

5. Forfeited penalties are recoverable on motion, without the formality 
OF CP Fi ina ce sserinss itmesrencinmnntieihe State vs. Hay el als. 

6. The plea of the general issue, and the plea of prescription, are not 
inconsistent with each other.................cecsscesccecsceseees Ingram vs. Croft, 

7. Where a married woman is sued as heir, it is necessary that the hus- 
band be cited to assist his wife in defending the suit: 

Lanoue ys: Reed et als. 

8. Under the prayer for general relief, when the evidence shows an 
agreement of the defendant to pay a certain sum, as the balance of the 
price of a slave, the court will consider itself authorised to give effect to the 
agreement, and terminate the controversy between the parties, although 
not alleged or asked for in the petition............ Bradford’s Heirs vs. Clark, 


9. Where fraud and simulation, or lesion, are not alleged, a judgment 


46 


56 


66 


ab. 


78 


82 


112 


147 


disregarding a written sale of a slave, will he declared erroneous, and be , 


atinulled and sheeted. sas qcacddaeteiouevarcdaddn sehcadaceuiataniiudins asatdes 


10. When the record does not furnish a certificate, either by the judge 
or clerk, that it contains all the evidence on which the cause was tried, nor 
a statement of facts, it cannot be examined on its merits, but the court will 
decide on the questions of law, presented by the bills of exception in 
GHG POCORN: 5.5 5.<. di cecdsase Sincdeccnea dota Heirs of Kimball vs. Heirs of Lopez, 


11. The omission of the defendant to deny the plaintitf’s capacity to sue, 
waives the right to do so, and dispenses him from the necessity of proving 
it, even when the demand is denied. The same consequence should follow 
when there is a legal presumption of its justice being confessed. 

Lopez et als. vs. Bergel, 

12. Pleas or exceptions that are not declinatory, need not be pleaded in 
lemine litis........... PTO ERECT E CREEL CET David Flower vs. Rachel O’Conner, 


ib. 


173 


178 


194 
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14. A plea of usury is not considered a peremptory exception, going to 
extinguish the action, and will not be received pending the trial, after 
SI Rin 00s cov secccmiederisiseres sewescieieeieee gales oes dis desceesssueiees 

15. The possession of accounts rendered to the defendant when called 
for, may be evidence against him that such accounts were rendered, i. e. to 
prove rem ipsam. On refusal to produce them, the plaintiff has a right to 
give his affidavit in evidence to the jury, describing their contents and 
a I rice ness nriceep en ensnntesmannmpeemngeenmcennniims 

16. When an application is made for the production of documents in the 
possession of the opposite party, unaccompanied by affidavit, and duplicates 
of them are already in court, the order to produce them will be refused..... 

17. The plaintiff may compel the production of accounts or documents, 
furnished by him in the course of business, and which are in the hands of 
the opposite party, although they might not be legal evidence in the cause 
when produced, but are open to every legal objection...............seseeeeesees 


18. Usury may be taken advantage of on the trial, even when not 
pleaded, if it appears from the petition or evidence offered by the plaintiff, 
that more than ten per cent. was stipulated...W. & D. Flower vs. O’Conner, 


, 19. A waiver of the right to have the evidence taken down by the clerk, 
is not a waiver of the right to have a statement of facts, so as to enable the 
party to prosecute an appeal ...............sssseeesseeeeeeee-nsall vs. M‘Daniel, 


20. The voluntary waiver of the plea of prescription, by a party in a 
judicial proceeding, especially when accompanied by a concession on the 
part of his adversary, made in consequence thereof, is the strongest pre- 
sumption of the renunciation of the right itself...Coon vs. Brashear et als. 


21. The plaintiff has a right on proving his demand, to have a judgment 
by default made final, without waiting for it to be called regularly on the 
MNO 5 sos awcdhcabee ek ssanc euaswedkicese sccawceiacsbened Small vs. Flint & Thomas, 


22. Entering a formal appearance of a defendant in a civil suit, is 
unknown to the practice in Louisiana............Sioker vs. Leavenworth et al. 


23. Where a motion is made to dismiss the suit, for want of service 
of the petition on the defendant, in the French language, his vernacular 
tongue, the plaintiff was permitted at the same time to amend, by filing 
a copy of the petition in French, and having it served on the defendant. 

. Thomas vs. Baillo, 





: PAGE. 
13.. Where parties- agree to submit the matters in controversy between 


them, in a suit pending, to judicial arbitrators, it by no means follows, that 
the suit is to be dismissed without the consent of the plaintiff, on the motion 
or exception of the other party................+ W. & D. Flower vs. O’Conner, 


198 


ab. 


ib. 


ab. 


ib. 


198 


241 


263 


352 


390 


410 
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24, The Code of Practice does not pronounce the absolute nullity of a 

petition or pleadings defective in form only; the nullity is relative, and 

the party has a right to amend his pleadings.....,......... 7homas vs. Baillo, 410 


25. The court is forbidden to give any weight to evidence in a record, 
which is foreign to the question at issue. ...............ceeseeeeeeees Siete dctcvenss tb. 


26. Where the judge a quo states the law in the way most favorable to 
the defendant, in his charge to the jury, the latter has no cause to complain, 
and the verdict will not be disturbed.................. Stewart vs. Paulding, 506 
27. Where the syndic makes himself a party plaintiff to a suit, in the 
place of the original one, who is a ceding debtor, without objection on the 
part of the defendant, he has a right to contest the case and receive 
SO itni. cieitriic ccttntiitintamdtiniet Tuthill & Fuller vs. Emerson, 593 
28. The objection to the plaintiff's capacity to sue, comes too late, after 
answer to the merits, and the jury are sworn on the trial..................... - 4d. 
29. Where the plaintiff sues as the heir of his wife, and his capacity 
to sue is not denied by the pleadings, he is not required to prove his wife’s 
deaths. i Ts Redsecetcdeoe cess) Cane Featherstone vs. Robinson, 596 
30. Irregularity and impropriety in the form of action, is waived by 
pleading to the merits, and proceeding to trial without making the 
OpOCHIOM. « ...rrccrsdevedsie: weeesoscconssisbubeidsesecseseseusuccastesesbaduerssbbeteiees . tb. 


PRESCRIPTION. 


1. An alteration within the time allowed to acquire a servitude by 
prescription, which is made on the eave of the roof of the house of A, and 
which had a tendency to lighten the burden of the servitude, is not consi- 
dered as an interruption so as to prevent prescription from running. 

‘Vincent vs. Michel, 52 

2, The reference to the record of a suit, to show that it interrupted 
prescription, is insufficient to enable the Supreme Court to determine 
whether prescription was really interrupted. 

M: Micken vs. Weems, Curator, &e. 66 

3. When the evidence is insufficient to determine the fact of the interrup- 
tion of prescription, but which can be ascertained, justice requires the case _ 
should be remanded for a new trial.............ccscsecesseccees corcecesececcesecees ib. 

4. Proof of possession is indispensable to support a title, based on the 
plea of prescription......:....ccccscceecsecseeees eee Green vs. Hudson’s Syndics, 120 

5. The vendor from whom the defendant’s title is derived, is an incom- 

-petent witness, to prove the possession of the latter, so as to form the basis 
Of a title by prescription......,.....cccocccccosccccceveccreveccrscvcsscoecseseccccese we 00. 











638 INDEX OF 


"PAGE. 
6. The defendant’s acknowledgment and promise to pay his note, before 


and after the lapse of jive years from the time it became due, and before 
suit is brought, will take the case out of prescription, when the action 
would otherwise be barred.................066 —e Lopes et als. vs. Bergel, 


7. Where land has been possessed, even under an erroneous location, for 
more than thirty years in conformity to it, in the presence of the adverse 
claimant, the plea of prescription will prevail, and the possessors quieted in 


178 


their possession.. ..........sesessseeeeceenes D’Arby’s Heirs vs. Blanchet’s Heirs, 256 


8. Prescription when once acquired, may be either tacitly or expressly 


NOI a cas sasilitinine Spee sp chaeseaiseeed Coon vs. Brashear et als. 265 


9. Where a party once voluntarily renounces prescription in his favor, in 
the course of the trial in the inferior court, he cannot renew it, or avail 
himself of it in the Supreme Court..............cecccseseccsceecccsscecsceecesercees 

10. In an action of warranty, prescription only runs from the date of 
eviction. If the action is commenced within ten years, it is in time to 
prevent prescription. ..........ccccsceccsececeeees Babin’s Heirs vs. Winchester, 


11. The action of mortgage is not barred by prescription, when ¢om- 
menced within ten years from the time when the debt became due and 
PRET cmscevaquedemnerens shu ketvndquensntneeemeinashbitebtaneateensanmpeeenennens 


12. Where the defendant lives alternately in Kentucky and Louisiana, 
prescription only runs for the time he is actually in the state. 
Guillet vs. Erwin, 


13. So where two years had elapsed, from the date of the sale until insti- 
tution of suit for redhibitory vices in slaves, and it was shown the defend- 
ant had only been ten months in the state, during that time: Held, the 
action was not prescribed by the lapse of one year..ccccccccccccccccccccces 


REDHIBITION. 


1. Redhibitory defects or vices, which are made known by the vendor to 
the vendee, at or before the sale, cannot be urged in evidence, or in any 
manner set up against the sale............ w..ceeessees Hawkins vs. Brown et al. 


2. The redhibitory action for the rescission of the sale and return of the 
price of a slave, will be sustained for any vice or defect which renders the 
' slave either absolutely useless, or its use so inconvenient and imperfect that 
.it must be supposed the buyer would not have purchased with a knowledge 
DEO TUM as coo se she caes seeitheees mere del ceessnons sack keen Icar vs. Suares, 


REMOVAL OF CAUSES. 


1. Filing a plea, exception or answer, is the only entry of appearance 
required; and in an application for the removal of a cause to the United 


ib. 


460 


580 


tb. 


417 
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States District Court, filing the petition for such removal, is evidence of the 
defendant’s appearance..................sseseees: Stoker vs. Leavenworth et al. 390 


2. When a proper case is made for the removal of a cause to the United 
States Court by the defendant, no judgment by default is permitted, but the 
court is bound to order the removal ins/anter...........++.++ o om Sbaseubavecsess 


3. Exceptions or counter affidavits are not allowed against a proper 
application of a defendant, for the removal of the suit against him to the 
Deitel Ra COIR i. oc 005555 5abs cceccchentaulaquettonsantennies? decane 


4. In an application for the removal of a cause from the State_to the 
United States District Court, where the defendant alleged the plaintiff was 
a citizen of a certain parish, as appears by his pelition, which states also 
that the plaintiff is a resident: Held, to be a sufficient allegation of citizen- 
ahip,.tn selation to the plaimtill,.......cooccncasscrcsoureqnencennns sugubeemnemiiaie 


RES JUDICATA. 


1. A judgment quashing an execution, has not passed in rem judicalem, 
when the matter in dispute is appealable, and a year has not elapsed from 
the date of it to the time of trial, when it is offered in evidence to show the 
writ erroneously issued and was properly quashed.......Escuriz vs. Daboval, 


SALE. 


1. Without an assessment of a state tax, the officer has no warrant or 
authority to sell non-resident’s land therefor, and which is indispensable to 
make out a valid title under a collector’s sale for taxes. 

Smith vs. Corcoran et al. 


2. The recitals in the treasurer’s deed, to land-sold for taxes, is no evidence 
that it was legally assessed, as the fact of assessment was not within his 


COMIMEMNCGS . o.oo oni sno u sec snsecgdovmageascetonctetvedessocsedeqe deetauseaudccetiqandae 


3. Where the conduct of a bidder at a sheriff’s sale, is of such a character 
as to prevent competition in bidding and deprive the owner of a higher 
price for his property than would otherwise have been obtained, the owner 
may have the sale annulled, and such damages awarded against the 
purchaser as a jury may assess to be reasonably sustained. 

Liles vs. Rhodes, 

4. Where the sale made by a sheriff is rescinded, on account of the 
improper conduct of the buyer at the time of sale, the owner must refund 
the price which was paid.............ccccccccscessecsccccesecsoocsoesseesccese beveesi 

5. But where the owner of land sold at sheriff’s sale, obtains a rescission 
of the sale, with damages against the purchaser, the latter may go in com- 
pensation of the price which is to be refunded..............c...sssceaseeeeeees 


i. 


wb. 


575 


46 


4b. 


87 


4b. 


“eb. 
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7. Where the sale of a promissory note by the payce, who is in insolvent 
circumstances, has been made for one-fifth less than the amount promised 
on the face of it, such sale may be rescinded by the creditors of the insol- 
vent; but they would be bound, first to refund the purchase money, when 
there is no evidence of fraud.............. Fiend blsieKetacinmmntne teicembnbiinine tains 

8. Where the creditors of an insolvent succession, in which there are minors 
interested, who have accepted with the benefit of inventory, meet and concur 
with a family meeting, in behalf of said minors, that the property be sold on 
certain terms and credits, the sale will be legal and confer a valid title on 
the purchasers, even if it sell for less than the appraised value. 

Towles’s Administratrix vs. Weeks et als. 

9. The purchasers of a debt, at sheriff ’s sale, stand in the same relation 
to the person who owes it, as the creditor of the latter would or did before 
the sale; and whatever defence would avail the original debtor against his 
creditor, is equally valid against his vendees........4ndrus et als. vs. Chretien, 


10. In a sale per aversionem, with reference to known definite boundaries, 
they will control the enumeration of quantity ; and the purchaser is not 
entitled to a diminution of price, proportioned to a diminution of the 
PURNNIII oss 500s os cons seneawacencnpaosapresmansnenen Gormley et al. vs. Oakey et als. 


11. So where a sale is made, with reference to a natural boundary on 
one side, and on the other two sides by lands of the adjoining proprietors, 
and the length of all the lines are given on a plan annexed to the 
conveyance, and the whole is sold for a given sum: Held, that it is a sale 
per aversionem, and the purchaser bought whatever is embraced within 
those limits and nothing more, although Jess than the quantity specified as 
SEI Te GE BE Ren cons eevasncnneveevnsinessesssnnerse sq msene Manic css ontnen te 

12. Where the bidder at an auction sale fails to comply with his bid, the 
seller may, after the customary advertisement, at the end of ten days, re-sell 
the property, and the bidder is liable for the deficiency in price and costs of 
sale, between the first and second adjudication.....:.Stewart vs. Paulding, 


13. Neither the bidder or vendor is obliged to perform his part of the 
terms of an auction sale, until requested to do so by the other............... 


14. The vendor of an auction sale, has the choice of two remedies, in 


case of non-compliance by the bidder, z. e., to demand the price, or have 
the property re-sold on account of the latter...............cesssssssesessesseees 





: PAGE. 
6. Where the payee of a promissory note, payable to order, transfers it 


in writing, on the back of the instrument, for twenty per cent. discount, it 
will be considered a sale, not an endorsement in which the purchaser will 
be considered as having taken the risk of the solvency of the maker, without 
recourse on the transferror; and such a contract is in its nature aleatory, 
SE ss owsvaresebarcastecvapawneviionsecset Romero ef als. vs. Segura, 


307 


ib. 


311 


318 


452 


1b. 


406 


ib. 
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15. In an absolute or defeasible sale, the property does not pass from the 
vendor, with regard to third persons, until tradition-takes place; but before 
the tradition, the vendee has jus ad rem, though not in re. 
Garritson vs. His Creditors, 551 


16. So where a bill of sale is taken on a steam-boat, to secure the payment 
of a sum of money, executed between the parties in the State of Tennessee, 
and registered in a court there, and the boat is afterwards brought to this 
state and sold by the syndic of the creditors of the owner: Held, that the 
bill of sale is valid, although defeasible on payment of the money, and 
that the sale by the syndic changed the remedy, without affecting the 
creditor’s rights, who is still entitled to the proceeds............ssssscsesssseeees ib. 


17. In a sale of property under execution, on twelve month’s credit, the 
purchaser is required to give bond for the whole amount of principal, 
interest and costs due on the day of sale, as if made for cash; and on that 
aggregate sum, the same rate of interest is allowed in the bond as that on ; 
the original debt from the day of sale................++ Hilligsberg vs. Holmes, 565 


SEIZURE. 


1. The seizure under a writ of fiert_ facias, of a schooner or other moveable 
property of the husband, takes it from his possession, so that a subsequent 
judgment against him, by his wife, with her legal mortgage; cannot 
OMG Thi. ccs cevesercisiccsessvedonsoscess veonacapiidenengsail Loze vs. Dimitry et als. 485 


SELLER AND BUYER. 


1. Where the defendant purchased a sugar mill of the plaintiff, who is a 
merchant, part of which broke in pieces on being put up, the latter is not 
responsible for the defects, unless he knew it was of bad quality, and repre- 
eenbel 6 an Gend....ciscccssceesicessicnnpensseecececi Barclay vs. Conrad et als. 261 

2. The buyer cannot set up redhibitory defects in the thing sold and pur- 
chased by him, when sued for the price, after having sold it to another. By 
selling it he affirms the first sale............sccccccsosseccecsecsscsessecceses cosvces 


3. Where a merchant sells a sugar mill, which proves defective after being 
put up, he is still entitled to recover the price, unless there was some con- 
cealed defect; or he had represented it as sound when not so.................. 4b. 


4. Where the bidder to whom property is adjudicated, fails to comply 
with the terms of sale, the seller may, at the end of ten days after the cus- 
tomary advertisements, re-sell the property, by re-advertising it according 
to law ten days, and the bidder is liable for the deficiency in price, between 
the first and second sale,,............csserssecereeeeee 1... Stewart vs. Paulding, 506 
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SEQUESTRATION. 


1. A petition for an order of sequestration, is not an amendment of the 
original pleadings; but is in a manner wholly unconnected with them,fand 
does not require the leave of the court to file it... Leavenworth vs. Plunket, 


2. To obtain an order of sequestration of a tract of land, to_prevent the 
possessor from committing waste and using the fruits and revenues, the 
affidavit must set forth a legal cause, that the party obtaining it has good 
ground of apprehension, &c. It is insufficient to state he has ground to 
apprehend, &c.......000.s0+ ca swtictss cided ne Tee ataNe ve son ewasaewlenees DebesneseaMensecane 


SERVITUDE. 


1. A right of servitude which rests solely on the acquiescence of the 
plaintiff, in the burden imposed on his property, by suffering without com- 
plaint, the drip from the defendant’s house, to fall on his lot or grounds for 
ten years and upwards, is acquired by prescription........ Vincent vs. Michel, 


- 2, Where the possession or continuation of the servitude of right of drip 
from the eaves of A’s house, on the lot of B, is proven to have existed 
more than ten years, B is barred from bringing his action of damages, or to 
Siete it erro inten ONNE A... 5..000000c0scrnay vecvitscnrcosesesscconee sasenecsensi 


SLAVES. 


1. In a conflict of laws between two states, where a testator in Georgia 
bequeathed to certain of his slaves their freedom, to take effect five years 
after his death, and before the expiration of the five years the testamentary 
executor brings the siaves to Louisiana; and it is shown that, at the time 
of the bequest of freedom the laws of Georgia prohibited the manumission 
of slaves, except by application to the legislature: Held, that the bequest 
in the will being prohibited by the laws of the State where it was made, is 
SULLMAIOUIUES «coe se ceth cos Sonctwaitenecessotonstonaly Mary, f. w. c. vs. Morris et als. 


2. The bequest of liberty to slaves which is made in contravention of the 
law of a state, enacted for the security of the public peace and good order 
of the community, is absolutely null and void; and such slaves do not, 
ipso facto, become free under the will on being brought into this State, 
where slavery is tolerated, but in which slaves may be manumitted by will. 

3. In a suit for freedom, when the question is libera vel non, and the 
plaintiff being, from her color and possession of the defendant, presumed a 
slave, the burden of proving freedom devolves on the plaintiff.............. 


4. Proof of the residence of a slave, in a free state, the constitution of 
which forbids slavery, during the space of two or three years, unconnected 
with any other proof, is insufficient in law to entitle such slave to his freedom. 

Louis, f. m. c. vs. Cabarrus et als. 


341 


ib. 


52 


ib. 


ib. 


ab. 


170 

















PRINCIPAL MATTERS. 643 


PAGE. 


5. The fesidence of a slave in a state where slavery is forbidden, contrary 
to the will of his master, does not deprive the latter of his right to his pro- 
Perty.,....cccreee Gah se sab dx da gaevettnaneuenewe Louis, f. m. c. vs. Gabarrus et als. 

6. The consent of the owner of a slave that he should go and perform 
work and labor in a free state, does not, of itself, free the slave, though this 
may be effected by the slave’s going there under this permission............... 


SUCCESSION. 


1. The succession of the son dying without issue, leaving only his mother 
to inherit, becomes her paraphernal property, and she has a right to admi- 
nister it without the interference of her husband, . 

W. & D. Flower vs. O’Conner, 


2. The acceptance of the succession of the son by the mother, with the 
consent of her husband and the benefit of inventory, is an engagement 
as relates to creditors, that if she did not administer it according ‘to law as 
beneficiary heir, she would be personally liable for the debts................... 


3. Where a succession is administered as an insolvent one, and there are 
judgment and mortgage creditors, they have a right to demand a forced 
sale for cash ; and in the event of the property not bringing its appraised 
value, a credit of one year must be allowed. 


170 


198 


ib. 


Towles’s Administratriz vs. Weeks ét als. 312 


SURETY. 


1. The surety in an attachment bond, executed by the plaintiff, is not 
liable to an action by the intervenor, although the latter may recover in the 
attachment Suit...........ccsccccccsccccssccccsccsccccecees Raspillier vs. Brownson, 


TRANSACTIONS. 


1. Transactions have, between the parties, the authority of the thing 
adjudged; and where the parties compromise generally on all differences, 
the titles which are unknown and afterwards discovered, are not cause for 
rescinding the transaction, unless they havé been concealed purposely by 
one of the parties...........00++ Grounz ét als. f. p. c. vs. Abat’s Executors, 

2, And where the renunciation of all claims and demands, in an act of 
compromise or transaction, is full and explicit, and no mention is made of a 
latent title to certain property included in the transaction, but no evidence 
showing that the title was concealed on purpose by the party, the trans 
action will not be rescinded,............cccceeeres daiesswodiis As nietiggneilon onda “on 


TRESPASSER. 


1. Where a party by contract has a right to certain premises, on perform- 
ance of a condition precedent, and he fails, but enters on the premises in 


231 


17 


ib 
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pursuance of his contract, and the adverse party suffers him to remain in 


possession more than a year; if the latter afterwards enters and takes forci- 
ble possession, he will be considered a trespasser, and liable fo damages. 
Yarborough vs. Palmer, 153 


2. Purchasers of property from persons having the apparent right to sell, ; 
are not to be considered as trespassers..................Spotts vs. Lange et als. 182 


TUTOR. 


1. The mother or surviving parent, as tutor or tutrix, may refuse the 
administration of her minor children’s property, yet retain the superintend- 
ence of them, and the care of their education. 

. Berluchauz vs. Berluchauz et als. 539 


2. The person appointed to manage and administer minor’s property, on 
the refusal of the natural tutrix to take that office, is termed a tutor ad 
bona; and this appointment may be made to minors of a person other than 
the natural tutrix, even when she is present and residing in the state....... 1b. 


3. Where a surviving parent resides in a foreign state or country with his 
children who inherit property in this, perhaps on proof that he had complied 
with the laws of the place of his residence, and had obtained full authority, 
as tutor, to administer his wards’ property, he might appoint an attorney 
in fact to represent their interests, at least so far as to make partition of a 
succession held in common with co-heirs residing here...............sseseees ab. 


4. According to the Spanish law, the tutorship of the mother is required 
to be conferred and confirmed by the Judge in the same manner as of any 
other near relation on whom the office is cast by law....... aseoaeivatesessyeee . ib. 


5. The father may confer the tutorship by will, which supersedes any 
SN Te Fieve stesso sncvnnacccevinseiemssssemensses Scsaueesowbanvues . ib 

6. It is the duty of the relations of a minor, residing in this state, to 
provoke the appointment of a tutor, whether the minor be or be not domi- 
ciliated therein.....,..... oo eveccvceestcccereccveccceeseess soveee s4uvedsbiseecconsoessese 1b. 


7. Where a minor resides in a foreign country and inherits property in 
this state, a tutor ad bona must be appointed to make partition or admin- 
NI ciieriievees uescimevereccoeinn sececbeisessteveensecetons cooverssoveess svetausience ib. 
8. A mother residing in a foreign country with her minor children, who 
inherit property in this, on coming here would be preferred to all others in 
obtaining the administration of their inheritance..,............csssecserseeseeee ab. 


9. Itis a general principle, admitted by the comity of nations, that the 
tutor of a minor, deriving his authority from the law of their common 
domicil, has a right to exercise the actions of his pupil every where. 

Berluchauz vs. Berluchauz et als. 545 
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The law 9, tit. 16, Partida 6, adopts the system of the Roman law in the 
118th novel of Justinian, requiring the mother who accepts the tutorship of 
her children, other than that conferred.by testament, to give security. 
Berluchaux vs. Berluchauz et als. 545 


2 VERDICT. 


1. Where all the facts and circumstances of a case are placed before the 
jury who make up their verdict on all the evidence adduced, with a know- 
ledge of the parties, they are considered much more competent to decide 
between the parties litigant than the court, which is bound to respect their 
verdict, unless clearly erroneous in law, or manifestly contrary to, or without 
Regge SPAM... ce veopsinstaciasevcarrsanenncteule Hewet & Co. vs. Wilson et als. 71 


2. A verdict found: on the plea of fraud and collusion, is entitled to 
particular attention, because they are the peculiar objects for the cognizance _ 
PG iii sé sncccens sis ct chidesevirrstecdioneen Burroughs vs. Netiles,. 113 


3. Where a mass of facts, relating to the settlement of a succession and 

the accounts of a mercantile firm, and where ‘fraud and circumvention is 

charged, are all submitted to a jury, who appear to have carefully allowed 

the debits and credits between the parties, their verdict will not be disturbed. 
W. & D. Flower vs. O’Conner, 198 

4. On a mere matter of fact, submitted to a jury, where the evidence 

does not show the verdict to be clearly wrong, the verdict and judgment 
will not be disturbed.............ccccceccesccececsceceeseece Lapointe vs. Guidry, 246 


5. The Supreme Court can judge only of the effect of the whole evidence 
of the case, taken together, and whether the verdict of the jury is mani- 
festly against, or without legal evidence. If not of this character, it will 
NOt be disturbed... siiii..sececccerscecscceccsoodsesnees Coon vs. Brashear et als. 265 


6. On an issue of fraud, the yerdict of the jury is entitled to great weight; 
yet, on examining the evidence, if it appears the demands of justice would 
be best promoted by another trial, the cause will be remanded, 

Castel & Devaux vs. Their Creditors, 575 


WAGES. 


1. Where a workman sues to recover his wages, at a stipulated hire per 
month, as a brick-layer, and evidence is introduced, without objection, to 
prove the usual wages of that class of mechanics, the jury are the judges 
of the value of the work charged as having been done, on the evidence 
before them............cccscsscssccccscceccvcccccsevseeecsos Coon vs. Brashear et als. 265 ~ 

2. In a suit to recover wages, at a stipulated hire per month, by a 
mechanic, it is sufficient for him to prove his contract and the length of 
time he was in the defendant’s employment.......... dodvevercet coved dvedsebscscant MS 
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- WARRANTY. 


1. The vendor is bound in warranty to his vendee, when his deed of sale 
does not exclude it. His obligation extends at least.so far as to require him 
to refund, with interest, in case of eviction...... Green vs. Hudson’s Syndics, 


2, Where two purchasers join in the purchase of a boat, its load and 
cargo, and one acts as agent of the other, when sued jointly for the price, 
the one who authorised the other to act as his agent cannot call his co- 
defendant in warranty......... ....ccscssesreee Spotis vs. Lange & Longuepe, 


3. The administrator of an estate is the legal vendor of the property at 
probate sale, whose declarations are to govern in regard to its conditions 
and terms, and the legal warranty resulting therefrom. 

Hawkins vs. Brown et als. 


4. The sale of property legally made by the administrator, binds the heirs 
ID WEETOURY.. 050 ccccccccsecccescesees a dbus de Se ateesseeeeesteeses wavewes acreaeaeeens becuns 

5. The vendor, when called in warranty, in a sale per aversionem, is not 
bound to make good the quantity of land specified in the act of sale, but 
only the extent and quantity contained within the defined limits, by which 
he BOl......ccsceerereccceseoes oncabnesseracv concedes Gormley et al. vs. Oakey et als. 

6. The vendor is not bound to warrant what he never sold; and when 
the vendee has not been evicted of any part of the land sold, which was 
conveyed by certain definite boundaries, he cannot recover of his warrantor, 
although the quantity actually sold, was less than that set forth in the deed, 


WILL. 


1. The Spanish law required as an indispensable solemnity to the validity 
of a testament or will, that it should be signed by the testator and witnesses, 
or by some one of the witnesses for him or them at least. 

Vidal’s Heirs vs. Duplantier, 


2. The principle has been settled, that according to the Spanish law, it is 
not absolutely necessary for the validity of a testament or will, that all the 
required solemnities should appear on the face of the testament itself; but 
that some apparent defects may be cured or supplied by proof, when the 
instrument is offered for probate..........cccsssseesseseere pacesaes wsvusneaneecs Woe 

3. In the construction and interpretation of wills, the intention of the 
testator must be sought in the words he has used in the will, and not 
akiunde....... posesecsscecocnas eusebsantqnceccessacacconecs .-++eLheall vs. Theail et als. 


4. Constructions and interpretations of wills, are not resorted to for the 
discovery of the testator’s intention, when he has used none but plain 
epee ONe eNO a. 005 ocsoenercenesnnenseenassinncnnenbene ghenseseciigpineseeeneds 


182 


417 


ib. 


452 


tb. 


37 


226 
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5. A testator must be presumed to know that his own property alone, 
can be disposed of in his will...............ccsscescecees iibitbass etbviedinstidibied co 


6. So where a community of property exists, and the testator in his 
olographic will, declares he wishes the rest of his property (after making 
legacies) both real and personal divided as follows: ‘One half to his wife 
and the other half to his brother’s children, &c: Held, that the wife first 
takes half the community, and then one half of the other half, after 
deducting debts and legacies.................coccsescesscsecrcccecssccsgecsscesecceces 


7. The Civil Code of 1808, required all the. formalities in a will to be 


complied with, before turning aside to other acts, but did require mention of 


these in the will................. Fatih Gekas tutes a ainne Featherstone vs. Robinson, 596 


WITNESS. 


1. Where a witness swears from his impressions, that a fact is so and so, 
it is insufficient, and the testimony should be rejected...... Ingram vs. Croft, 


2. The testimony of one witness to a signature, who swears he saw the 
party sign, and whose credibility is not impeached, will not be invalidated 
by the negative statements on oath of two witnesses, made on a comparison 
of hand writing of the party, and his signature to documents on file in the 
GU isco bids spas cecal ccegn ek Wepleeeicacds tec eats Bell vs. Norwood, Administrator, 


3. Where the amount of a debt, or an agreement to pay money, exceeds 
the sum of five hundred dollars, the testimony of one witness alone, is 
insufficient to prove it....e.cccscccccdacceesccesscoschebatersces sestiigesesia ecec¥es 


4. In a suit involving the question of limits and boundaries between two 
tracts of land, where the parish surveyor, called as a witness, was asked 
the following question : “ were you called upon as a surveyor of the state, 
to fix the boundaries between the parties, under the provisions of the Civil 
Code, where would you establish it with the lights before you?” Held, that 
the question was illegal, as the answer would have been to decide at once 
the controversy between the parties, as well questions of law as of fact, 
and.cut the knot, which courts and juries had labored years to untie, 

Bowman vs. Flower, 

5. Surveyors when called as witnesses, may properly be questioned as to 
the appearance of old lines, marks upon trees, and similar facts connected 
With their profewsion.........0ycssesecsesescegccccsnsonitaiiy coscesoomnens wcceveendevccce 

6. The vendor from whom the defendant’s title is derived, is an incom- 
petent witness to prove the possession of the latter, so as to form the basis 
of a title by prescription............... ites ceases Green vs. Hudson’s Syndies, 

7. The vendor is an incompetent witness on the ground of interest, for a 
party deriving title from him, even when his deed to his vendee, contains 
no clause of-warranty....\...... piawabeTegdcquaeesancssagtccacgeeeaeie doadgeseatiesiel 
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8. A sheriff cannot be called as a witness to prove what proceedings took 

: place ata certain sale made by him, when the return made on the execu- 
tion is silent, or stated the execution had been stayed by order of the 

- District Court........... gsttd swathisgesnsves Heirs of Kimball vs. Heirs of Lopez, 


9. An attorney at law, receiving or to receive a per centage’ on the sum 
collected or recovered, or who is to receive a stipulated fee, is not thereby 
disqualified, on the score of interest, from testifying in his client’s cause. 

W.& D. Flower vs. O’Conner, 


10. In the cross examination of plaintiff’s witness, the defendant cannot - 


require him to detail declarations of the defendant, made out of the pre- 
sence of the plaintiff, and which make evidence against him 

11. On cross examination, plaintiff ’s witness becomes that of defendant, 
and the latter cannot meke his own declarations, made out of the presence 
of the other party, evidence in favor of himself.,............ eee veceseseeecoeeees 


12. In a suit for a separation from bed and board, the children, both 
majors and minors of the plaintiff, are competent witnesses to testify in her 
RP eon esoressceseesih Rl se mnsvigcivvecns Savoie vs. Ignogoso, 


WORK BY THE JOB. 


1. Where the plaintiff, being dismissed by the defendant from finishing a 
certain job of work, relies on the promise of the latter, to have an estima- 
tion made of the work actually done and pay accordingly, but who neglect- 
ed to cause such appraisement to be made, he ought to be bound by the 
estimation of appraisers appointed by himself: Held, that the plaintiff 
must show, either that the defendant concurred in the appoiritment of the 
experts, or that he was put legally in delay in relation to his promise, in 
order to make it binding...........0...sesssereceeeersseeeee bradley vs. Proctor, 


F WRIT. 


1. The writ of execution must pursue the judgment. But if the judg- . 


ment be in itself vague and uncertain, it may be rendered certain by refer- 
ence to the pleadings..................s00+ on iipriwonen tea Williams vs. Kelso, 

2. When a writ of possession is directed to the sheriff, a copy of the 
judgment and the petition to which it refers, must accompany the writ, in 
order that the officer may not be mistaken in the premises of which he is 


to give possession... bind edbeveteetnclucsctons edbbesebacn dines Ctevecerescoetioese 


1b. 








